Standard 1 – Role of the Lawyer


	Child
	Parent

	A. The role of the child’s lawyer is to ensure that the child client is afforded due process and other rights and that the child client’s interests are protected. For a child client with full decision-making capacity, the child’s lawyer must maintain a normal lawyer-client relationship with the child client, including taking direction from the child client on matters normally within the child client’s control.


	A. The parent’s lawyer must maintain a normal lawyer-client relationship with the parent client, including advocating for the parent client’s goals and empowering the parent client to direct the representation and make informed decisions.



	Action: 

Consistent with Oregon Rules of Professional Conduct (Oregon RPC) 1.14, the child‘s lawyer should determine whether the child client has sufficient maturity to understand and form a lawyer-client relationship and whether the child client is capable of making reasoned judgments and engaging in meaningful communication. 


	Action: 
The parent’s lawyer must understand the parent client’s goals and pursue them vigorously. The parent’s lawyer should explain that his or her job is to represent the parent client’s interests and regularly inquire as to the parent client’s goals, including ultimate case goals and interim goals. The parent’s lawyer should explain all legal aspects of the case including the advantages and disadvantages of different options. At the same time, the parent’s lawyer should be careful not to usurp the parent client’s authority to decide the case goals. 



	Action: 
The child’s lawyer must explain the nature of all legal and administrative proceedings to the extent possible, and, given the child client’s age and ability, determine his or her position and goals. The child’s lawyer also acts as a counselor and advisor. This involves explaining the likelihood of achieving the child client’s goals and, where appropriate, identifying alternatives for the child client’s consideration. In addition, the child’s lawyer should explain the risks, if any, inherent in the child client’s position. Once the child client has settled on positions and goals, the child’s lawyer must vigorously advocate for them. 


	Action:
No additional Actions in this version of the Performance Standards.

	Action: 
The child‘s lawyer should not confuse inability to express a preference with unwillingness to express a preference. If an otherwise competent child client chooses not to express a preference on a particular matter, the child‘s lawyer should determine if the child client wishes his or her lawyer to take no position in the proceeding or if the child client wishes the lawyer or someone else to make the decision. In either case, the child’s lawyer is bound to follow the child client‘s direction. 


	Action:

No additional Actions in this version of the Performance Standards.

	Action: 
The child’s lawyer may not request the appointment of a court-appointed special advocate (CASA) or other advocate for the child’s best interests where the child client is competent to make decisions.


	Action:

No additional Actions in this version of the Performance Standards.

	Commentary: 

When a child client has the capacity to instruct a lawyer, the lawyer-client relationship is fundamentally indistinguishable from the lawyer-client relationship in any other situation and includes duties of client direction, confidentiality, diligence, competence, loyalty and communication and the duty to provide independent advice. 

The ability of a child client to express a preference constitutes a threshold requirement for determining ability to instruct a lawyer. When a lawyer can discern the child client’s preference through investigation rather than eliciting the child client’s own verbally articulated position, the child’s lawyer must advocate for that preference.

When a child client is capable of instructing his or her lawyer, decisions that are ultimately the child client's to make include whether to:  

1) Contest, waive trial on petition, negotiate changes in or testify about the allegations in the petition;  

2) Stipulate to evidence that is sufficient to form a basis for jurisdiction and commitment to the custody of DHS;  

3) Accept a conditional postponement or dismissal; or  

4) Agree to specific services or placements.  

As with any client, the child's lawyer may counsel against the pursuit of a particular position sought by the child client. Without unduly influencing the child client, the child’s lawyer should advise the child client by providing options and information to assist the child client in making decisions. The child’s lawyer should explain the practical effects of taking various positions, the likelihood that a court will accept particular arguments and the impact of such decisions on the child client, other family members and future legal proceedings. The child's lawyer should recognize that the child client may be more susceptible to intimidation and manipulation than some adult clients. Therefore, the child's lawyer should ensure that the decision the child client ultimately makes reflects his or her actual position. 


	Commentary:
Since many parent clients distrust the child welfare system, the parent’s lawyer must take care to distinguish him or herself from others in the system so the parent client can see that the parent’s lawyer serves the parent’s interests. The parent’s lawyer should be mindful that a parent often feels disempowered in child welfare proceedings and should take steps to make the parent client feel comfortable expressing goals and wishes without fear of judgment. The parent’s lawyer should clearly explain the legal issues as well as expectations of the court and the agency, and potential consequences of the parent client failing to meet those expectations. The parent’s lawyer has the responsibility to provide expertise and to make strategic decisions about the best ways to achieve the parent client’s goals, but the parent client is in charge of deciding the case goals and the parent’s lawyer must act accordingly.



	B. For a child client with diminished capacity, the child’s lawyer should maintain a normal lawyer-client relationship with the child as far as reasonably possible and take direction from the child client as the child develops capacity. A child client may have the capacity to make some decisions but not others.


	B. When representing a parent client with diminished capacity because of age, mental impairment or for some other reason, the parent’s lawyer should, as far as reasonably possible, maintain a normal lawyer-client relationship with the parent client. A parent client may have the capacity to make some decisions but not others.  



	Action: 

No Action in Performance Standards.
	Action: 
The parent’s lawyer must be aware of the parent client’s mental health status and be prepared to assess whether the parent client can assist with the case.



	Commentary:
The question of diminished capacity should not arise unless the child’s lawyer has some reason to believe that the child client does not have the ability to make an adequately considered decision. A child‘s age is not determinative of diminished capacity. The former commentary to the ABA Model Rule of Professional Responsibility upon which Oregon RPC 1.14 is based recognizes that there exist “intermediate degrees of competence” and that “children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.”

The assessment of a child’s capacity must be based upon objective criteria, not the personal philosophy or opinion of the child’s lawyer. The assessment should be grounded in insights from child development science and should focus on the child client‘s decision-making process rather than the child client‘s choices. Lawyers should be careful not to conclude that a child client suffers diminished capacity from a child client‘s insistence upon a course of action that the child’s lawyer considers unwise or at variance with his or her views. For example, the decision of a thirteen-year-old to return home to a marginally fit parent may not be in the child’s best interests, but the child client may well be competent to make that decision.

In determining whether a child client has diminished capacity, the Report of the Working Group on Determining the Child’s Capacity to Make Decisions, 64 Fordham Law Review 1339 (1996) suggests that a child’s lawyer may consider the following factors: 

1) A child client’s ability to communicate a preference; 

2) Whether a child client can articulate reasons for the preference;

3) The decision making process used by a child client to arrive at the decision (e.g., is it logical, is it consistent with previous positions taken by the child client, does the child client appear to be influenced by others, etc.); and 

4) Whether a child client appears to understand the consequences of the decision.  
A child client may have the ability to make certain decisions, but not others. For example, a child client with diminished capacity may be capable of deciding that he or she would like to have visits with a sibling, but not be capable of deciding whether he or she should return home or remain with relatives on a permanent basis. The child’s lawyer should continue to assess the child client‘s capacity as it may change over time. 


	Commentary:
Lawyers representing parents must be able to determine whether a parent client’s mental status (including mental illness and mental intellectual disability or developmental delay) interferes with the parent client’s ability to make decisions about the case. The parent’s lawyer should be familiar with any mental health diagnosis and treatment that a parent client has had in the past or is presently undergoing (including any medications for such conditions).  The parent’s lawyer should get consent from the parent client to review mental health records and to speak with former and current mental health providers. The parent’s lawyer should explain to the parent client that the information is necessary to understand the parent client’s capacity to work with the parent’s lawyer.




	C. When it is not reasonably possible to maintain a normal lawyer-client relationship generally or with regard to a particular issue, the child’s lawyer should conduct a thorough investigation and then determine what course of action is most consistent with protecting the child client in the particular situation and represent the child client in accordance with that determination. This determination should be based on objective facts and information and not the personal philosophy or opinion of the child’s lawyer. 


	C. When it is not reasonably possible to maintain a normal lawyer-client relationship generally or with regard to a particular issue, the parent’s lawyer should conduct a thorough investigation and then determine what course of action is most consistent with protecting the parent client’s interests in the particular situation and represent the parent client in accordance with that determination. This determination should be based on objective facts and information and not the personal philosophy or opinion of the parent’s lawyer. 



	Action: 
Where the child client is incapable of directing his or her lawyer, the child’s lawyer must thoroughly investigate the child client’s circumstances, including important family relationships, the child client’s strengths and needs, and other relevant information and then determine what actions will protect the child client’s interests in safety and permanency. 


	Action: 

No Action in Performance Standards.

	Action: 
In determining what course of action to take when the child client cannot provide direction, the child’s lawyer must take into consideration the child client‘s legal interests based on objective criteria as set forth in the laws applicable to the proceeding, the goal of expeditious resolution of the case and the use of the least restrictive or detrimental alternatives available.  


	Action: 
No Action in Performance Standards

	Commentary:
If the child client is able to verbalize a preference but is not capable of making an adequately considered decision, the child client’s verbal expressions are an important factor to consider in determining what course of action to take. The child client‘s needs and interests, not the adults or professionals interests, must be the center of all advocacy. The child‘s lawyer should seek out opportunities to observe and interact with the very young child client. It is also essential that lawyers for very young children have a firm working knowledge of child development and special entitlements for children under age five. 

The child‘s lawyer may wish to seek guidance from appropriate professionals and others with knowledge of the child, including the advice of an expert.  


	Commentary:

No Commentary in Performance Standards.

	D. When the child’s lawyer reasonably believes the child client has diminished capacity, is at risk of substantial physical, sexual, psychological or financial harm, and cannot adequately act in his or her own interest, the child’s lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the child client.


	D. When the parent’s lawyer reasonably believes that the parent client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken, and cannot adequately act in the parent client’s own interest, the parent’s lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the parent client.



	Action: 
Information relating to the representation of a child with diminished capacity is protected by Oregon RPC 1.6 and Oregon RPC 1.14. When a child with diminished capacity is unable to protect him or herself from substantial harm, Oregon RPC 1.14 allows the child’s lawyer to take action to protect the child client. Oregon RPC 1.6 and 1.14(c) implicitly authorizes the child’s lawyer to reveal information about the child client, but only to the extent reasonably necessary to protect the child client’s interests.


	Action: 
The parent’s lawyer should choose the protective action that intrudes the least on the lawyer-client relationship and is as consistent as possible with the wishes and values of the parent client.



	Action: 
The child’s lawyer should choose the protective action that intrudes the least on the lawyer-client relationship and is as consistent as possible with the wishes and values of the child client. 


	Action:


In extreme cases, i.e. where the parent client is at risk of substantial physical harm and cannot act in his or her own interest and where the parent’s lawyer has exhausted all other protective action remedies, the parent’s lawyer may request the court to appoint a guardian ad litem. 



	Action: 
In extreme cases, i.e., where the child client is at risk of substantial physical harm and cannot act in his or her own interest and where the child’s lawyer has exhausted all other protective action remedies, the child’s lawyer may request the court to appoint a best-interest advocate such as a court-appointed special advocate (CASA) to make an independent recommendation to the court with respect to the best interests of the child client. 


	Action:

No additional Actions in this version of the Performance Standards.

	Action: 
When a child client has been injured or suffers from a disability or congenital condition that results in the child client having a progressive illness that will be fatal and is in an advanced stage, is in a coma or persistent vegetative state, or is suffering brain death, State ex rel. Juvenile Dept. of Multnomah County v. Smith
, 
provides that the child’s lawyer should consult with the parent if appropriate. Further, the child’s lawyer should consider seeking appointment of a guardian ad litem under the juvenile and probate code in a consolidated case with the authority to consent to medical care, including the provision or withdrawal of life sustaining medical treatment pursuant to ORS 127.505 et seq.   

	Action:

No additional Actions in this version of the Performance Standards.

	Commentary:
This standard implements paragraph (b) of Oregon RPC 1.14, which states the generally applicable rule that when a client has diminished capacity and the lawyer believes the client is at risk of substantial harm, the lawyer may take certain steps to protect the client, such as consulting with family members or protective agencies and, if necessary, requesting the appointment of a guardian ad litem. In addition, the former commentary to the Rule notes that if a guardian is not appointed, “the lawyer often must act as de facto guardian.” 

Substantial harm includes physical, sexual, financial and psychological harm. Protective action includes consultation with family members or professionals who work with the child client. Lawyers may also utilize a period of reconsideration to allow for an improvement or clarification of circumstances or to allow for an improvement in the child client‘s capacity. 


Ordinarily, under Oregon RPC 1.6, unless authorized to do so, the child’s lawyer may not disclose information related to representation of the child client. When taking protective action pursuant to this section, the child’s lawyer is implicitly authorized to make necessary disclosures, even when the child client directs his or her lawyer to the contrary. However, the child’s lawyer should make every effort to avoid disclosures if at all possible. Where disclosures are unavoidable, the child’s lawyer must limit the disclosures as much as possible. Prior to any consultation, the child’s lawyer should consider the impact on the child client‘s position and whether the individual receiving the information is a party who might use the information to further his or her own interests. At the very least, the child’s lawyer should determine whether it is likely that the person or entity consulted will act adversely to the child client‘s interests before discussing matters related to the child client. If any disclosure by the child’s lawyer will have a negative impact on the child client‘s case or the lawyer-client relationship, the child’s lawyer must consider whether representation can continue and whether the lawyer-client relationship can be re-established.  

Requesting the judge to appoint a court-appointed special advocate (CASA) or other best interest advocate may undermine the relationship the child’s lawyer has established with the child client. It also potentially compromises confidential information the child client may have revealed to his or her lawyer. The child’s lawyer cannot ever become the best interest advocate, in part due to confidential information that the child’s lawyer receives in the course of representation. Nothing in this section restricts a court from independently appointing a best interest advocate when it deems the appointment appropriate. 


	Commentary:
Information relating to the representation of a parent client with diminished capacity is protected by Oregon RPC 1.6 and Oregon RPC 1.14. When a parent client with diminished capacity is unable to protect him or herself from substantial harm, Oregon RPC 1.14 allows the parent’s lawyer to take action to protect the parent client. Oregon RPC 1.6(a) and 1.14(c) implicitly authorizes the parent’s lawyer to reveal information about the parent client, but only to the extent reasonably necessary to protect the parent client’s interests. 

It is generally accepted that it is error for a court to proceed without appointment of a guardian ad litem for a party when facts strongly suggest the party has diminished capacity and is unable to meaningfully assist his or her lawyer. Similarly, it is a violation of due process to fail to appoint a guardian ad litem for a parent client with diminished capacity in a termination-of parental-rights proceeding. However, under Oregon State Bar Formal Opinion No. 2005-159, the parent’s lawyer must maintain as regular a lawyer-client relationship as possible and adjust representation to accommodate a parent client’s limited capacity. This is not inconsistent with Oregon RPC 1.14. It states that when a client has diminished capacity and the lawyer believes the client is at risk of substantial harm, the lawyer may take certain steps to protect the client. Such steps may include consulting with family members or protective agencies or, if necessary, requesting the appointment of a guardian ad litem. 

Information relating to the representation of a parent client with diminished capacity is protected by Oregon RPC 1.6. When taking protective action, the parent’s lawyer is implicitly authorized under Oregon RPC 1.6(a) to reveal information about the parent client, but only to the extent reasonably necessary to protect the parent client’s interests. Consequently, and as a general proposition, lawyers for a parent should not invade a typical parent client’s rights beyond the extent to which it reasonably appears necessary for the parent’s lawyer to do so. In other words, a parent’s lawyer should request a guardian ad litem for a parent client only when a he or she consistently demonstrates a lack of capacity to act in his or her own interests and it is unlikely that the parent client will be able to attain the requisite mental capacity to assist in the proceedings in a reasonable time.

According to a 9th circuit case from 1986, United States v. 30.64 Acres, 795 F2d 796 (9th Cir 1986)., counsel for other parties to the proceeding may be obligated to advise the court of the parent client’s incompetence. If it appears 

“during the course of proceedings that a party may be suffering from a condition that materially affects his ability to represent himself (if pro se), to consult with his lawyer with a reasonable degree of rational understanding… or otherwise to understand the nature of the proceedings… that information should be brought to the attention of the court promptly.” Id. at 806 

When a guardian ad litem is appointed for a parent client, under ORS 419B.234(3)(a), the guardian ad litem must consult with the parent’s lawyer.  Under, ORS 419B.234(3)(d) the guardian ad litem also has the statutory authority to control the litigation and provide direction to the parent’s lawyer on decisions that would ordinarily be made by the parent client in the proceeding. Further, under ORS 419B.234(5), the parent’s lawyer is required to follow such directions provided by the guardian ad litem, but must inquire at every critical stage of the proceedings as to whether the parent client’s competence has changed. If appropriate, the parent’s lawyer must request removal of the guardian ad litem.



	E. The child’s lawyer should not advise the court of his or her lawyer’s determination of the child client’s capacity, and, if asked, should reply that the relationship between the child client and his or her lawyer is privileged. 


	END OF PARENT STANDARD 1.


	Action: 
No Action in Performance Standards
	

	Commentary:
The child’s lawyer’s assessment of a child client’s capacity to direct the case is a confidential matter that goes to the heart of the lawyer-client relationship. Even though sometimes judges want to know whether the child’s lawyer is acting at the child client’s direction or is making a substituted judgment, the child’s lawyer should not provide this information, since doing so fundamentally undermines the ability of the child’s lawyer’s to be an effective advocate for the child client.                            


	


� See, � HYPERLINK "http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=3234&context=flr" �Report of the Working Group on Determining the Child’s Capacity to Make Decisions, 64 Fordham Law Review 1339 (1996).�


� � HYPERLINK "http://www.publications.ojd.state.or.us/docs/A128612.htm" �205 Or. App. 152, 133 P3d 924 (2006)�.


� � HYPERLINK "https://www.osbar.org/_docs/ethics/2005-159.pdf" �Oregon State Bar Formal Opinion No. 2005-159.�


� � HYPERLINK "http://www.leagle.com/decision/19861591795F2d796_11452.xml/UNITED%20STATES%20v.%2030.64%20ACRES%20OF%20LAND" �United States v. 30.64 Acres, 795 F2d 796 (9th Cir 1986).�


� � HYPERLINK "http://www.leagle.com/decision/19861591795F2d796_11452.xml/UNITED%20STATES%20v.%2030.64%20ACRES%20OF%20LAND" �Id. at 806.�





�This is no longer included in the ABA standards/commentary. http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_r


ule114.html


�do you want to cite to this case? The decision was made for some of the later standards not to site to specific cases.


�Again, don’t think this is in the current commentary for the ABA rule. http://www.americanbar.org/groups/professional_responsibility/policy/ethics_2000_commission/e2k_r


ule114.html
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