Standard 5 - Investigation


	Child
	Parent

	A. The child’s lawyer should conduct a thorough, continuing and independent review and investigation of the case, including obtaining information, research and discovery in order to prepare the case for trial and hearings. 

	A. The parent’s lawyer should conduct a thorough, continuing and independent review and investigation of the case, including obtaining information, research and discovery in order to prepare the case for trial and hearings.



	Action: 

The child’s lawyer should not rely solely on the disclosure information provided by the Department of Human Services (DHS) caseworker, the state or other parties as the investigation of the facts and circumstances underlying the case.

	Action: 

The parent’s lawyer must thoroughly prepare each case including working with investigators and social workers to prepare the case. If necessary, the parent’s lawyer should request funds from Office of Public Defense Services (OPDS) for the investigation.



	Action: 

The child’s lawyer should review the record of case of the child client (formerly the legal file) and the supplemental confidential file and, if available, 

	Action: 

The parent’s lawyer should review the record of the case of the parent client (formerly the legal file) and the supplemental confidential file (formerly the social file). 



	Action: 

The child’s lawyer should contact lawyers for the other parties and court-appointed special advocate (CASAs) for background information.


	Action: 

The parent’s lawyer should contact lawyers for the other parties and any court-appointed special advocate (CASA) for background information.



	Action: 

The child’s lawyer should contact and meet with the parents/legal guardians/caretakers of the child with permission of their lawyer(s).


	Action: 

The parent’s lawyer should contact and meet with the child, with permission of the child’s lawyer.



	Action: 

The child’s lawyer should obtain necessary releases of information in order to thoroughly investigate the case.


	Action: 

The child’s lawyer should obtain necessary releases of information in order to thoroughly investigate the case.




	Action: 

The child’s lawyer should review relevant photographs, video or audio tapes and other evidence. When necessary, the child’s lawyer should obtain protective orders to keep information confidential once obtained.


	Action: 

The parent’s lawyer should review relevant photographs, video or audio recordings, and other evidence. When necessary, the parent’s lawyer should obtain protective orders to keep information confidential once obtained.


	Action: 

The child’s lawyer should research and review relevant statutes and case law to identify defenses and legal arguments to support the child client’s case.


	Action: 

The parent’s lawyer should research and review relevant statutes and case law to identify defenses and legal arguments to support the parent client’s case.



	Action: 

The child’s lawyer should review the internet presence or personas for parties and witnesses.


	Action: 

The parent’s lawyer should review the internet presence or personas for parties and witnesses.



	Action: 

If the child client is not a U.S. citizen and does not have Lawful Permanent Resident status, determine if the child likely qualifies for Special Immigrant Juvenile status.  To qualify, the child client must either: 
1) be subject to the juvenile court’s jurisdiction under ORS 419B.100; or 
2) be placed by the juvenile court in the custody of an agency or department of the state or an individual or entity appointed by the juvenile court.  
At the disposition, the court must find that reunification with one or both of the parents is not viable due to abuse, neglect, abandonment, or similar basis under state law. The court must be able to find that it is not in the child client’s best interest to return to his or her home country. If these guidelines seem to apply to the child client, the child’s lawyer should obtain an immigration consultation.


	

	Action: 

The child’s lawyer should interview individuals involved with the child client and the parent. 
	Action: 

The parent’s lawyer should interview individuals involved with the parent client and the child. 



	Action: 

The child’s lawyer should determine whether obtaining independent evaluations or assessments of the child client is needed for the investigation of the case.


	Action:  
The parent’s lawyer should determine whether obtaining independent evaluations or assessments of the parent client is needed for the investigation of the case.



	Action: 

The child’s lawyer should attend treatment, placement and administrative hearings involving the child client and parent as needed.


	Action: 

The parent’s lawyer should attend treatment, placement and administrative hearings involving the parent client and child as needed.



	Commentary: 

In conducting the investigation and utilizing its results to formulate a legal course of action on behalf of a child client, the child’s lawyer must also utilize that information to understand the child client in a larger context as a multidimensional being. The child’s lawyer must become familiar with his or her client’s world, maintain an open mind regarding his or her client’s differences and ensure objective assessment of the child client’s circumstances, desires and needs in the context of the child client’s connection to family, culture and community. To achieve the child client’s individualized goals for the legal proceeding, within the bounds of confidentiality, the child’s lawyer should encourage, when advantageous to the child client, the involvement of family and community resources to resolve the issues the child client and family face. The child’s lawyer should be familiar with procedures to obtain funds for evaluation or assessment of the child client.


	Commentary:   

If possible, the parent’s lawyer should work with a team that includes social workers and investigators who can meet with the parent client and assist in investigating the underlying issues that arise as the case proceeds. If not possible, the parent’s lawyer is still responsible for gaining all pertinent case information, being mindful of not making himself or herself a witness.

A thorough investigation is an essential element of preparation. The parent’s lawyer cannot rely solely on what the agency caseworker reports about the parent client. Rather, the parent’s lawyer should review the agency file; meet with the parent client as soon as possible and thoroughly interview the parent client for information pertaining to the issues; and contact and interview any potential witnesses, including, but not limited to service providers who work with the parent client and or the parent client’s child or family, relatives who can discuss the parent client’s care of the child client, community supports such as clergy, neighbors, child care providers, the child client’s teacher or other natural supports who can clarify information relevant to the case. 



	Action:  

The child’s lawyer should work with a team that includes investigators and social workers to prepare the child client’s case. If necessary, the child’s lawyer should petition the OPDS for funds. 


	Action: 

No additional Action in Parent Standard.


	Commentary:  

If possible, the child’s lawyer should work with a team that includes social workers and investigators who can meet with the child client and assist in investigating the underlying issues that arise as cases proceed. If not possible, the child’s lawyer is still responsible for gaining all pertinent case information, being mindful of not making himself a witness.


	Commentary: 

No additional Commentary in Parent Standard.


	B. The child’s lawyer should review the child client’s welfare agency case file.


	B. The parent’s lawyer should review the child client’s welfare agency case file.



	Action: 

The child’s lawyer should ask for and review the agency case file as early during the course of representation as possible and at regular intervals throughout the case.


	Action: 

The parent’s lawyer should ask for and review the agency case file as early during the course of representation as possible and at regular intervals throughout the case.



	Action: 

After a review of the agency file, the child’s lawyer should determine if any records or case notes of any social worker or supervisor have not been placed in the file and move to obtain those records as well either through informal or formal discovery.


	Action: 

After a review of the agency file, the parent’s lawyer should determine if any records or case notes of any social worker or supervisor have not been placed in the file and move to obtain those records as well either through informal or formal discovery.



	Commentary: 

Even if the child’s lawyer is voluntarily given contents of the Department of Human Services (DHS) file in paper or electronic format, the child’s lawyer should also look at the actual file in the DHS office and request disclosure of all documents relating to the case from DHS, since the department may have additional items not given to the lawyer. If requests to obtain copies of the agency file are unsuccessful or slow in coming, the child’s lawyer should pursue formal disclosure under the statute
. If the agency case file is inaccurate, the child’s lawyer should seek to correct it. The child’s lawyer must read the case file and request disclosure of documents periodically because information is continually being received by the agency.  


	Commentary: 

Even if the parent’s lawyer is voluntarily given the contents of the Department of Human Services (DHS) file in paper or electronic format, the parent’s lawyer should also look at the actual file in the DHS office and request disclosure of all documents relating to the case from DHS, since the department may have additional items not given to the parent’s lawyer. If requests to obtain copies of the agency file are unsuccessful or slow in coming, the parent’s lawyer should pursue formal disclosure under the statute. If the agency case file is inaccurate, the parent’s lawyer should seek to correct it. The parent’s lawyer must read the case file and request disclosure of documents periodically because information is continually being received by the agency.  



	B. The child’s lawyer should obtain all necessary documents, including copies of all pleadings and relevant notices filed by other parties, and respond to requests for documents from other parties. 


	C. The parent’s lawyer must obtain all necessary documents, including copies of all pleadings and relevant notices filed by other parties, and respond to requests for documents from other parties. 



	Action: 

The child’s lawyer should comply with disclosure statutes and use the same to obtain names and addresses of witnesses, witness statements, results of evaluations or other information relevant to the case. The child’s lawyer should obtain and examine all available discovery and other relevant information.


	Action:  

The parent’s lawyer should comply with disclosure statutes and use the same to obtain names and addresses of witnesses, witness statements, results of evaluations or other information relevant to the case. The parent’s lawyer should obtain and examine all available discovery and other relevant information.



	Commentary: 

As part of the discovery phase, the child’s lawyer should review the following kinds of documents: 



1) Social service records, including information about services provided in the past, visitation arrangements, the plan for reunification and current and planned services;

2) Medical records;

3) School records;

4) Evaluations of all types;

5) Housing records; and

6) Employment records.


	Commentary: 

As part of the discovery phase, the parent’s lawyer should review the following kinds of documents: 



1) Social service records, including information about services provided in the past, visitation arrangements, the plan for reunification and current and planned services;

2) Medical records;

3) School records;

4) Evaluations of all types;

5) Housing records; and

6) Employment records.



	C. The child’s lawyer should have potential witnesses, including adverse witnesses interviewed by an investigator or other appropriately trained person and, when appropriate, subpoenaed 

	C. The parent’s lawyer should have potential witnesses, including adverse witnesses, interviewed by an investigator or other appropriately trained person and, when appropriate, subpoenaed. 





	Action: 

The child’s lawyer should have potential witnesses interviewed by an investigator or other appropriate person. 
Potential witnesses to be interviewed may include:  

1) School personnel;

2) Neighbors;

3) Relatives;

4) Caseworkers;

5) Foster parents and other caretakers;

6) Mental health professionals;

7) Physicians;

8) Law enforcement personnel; and

9) The parent(s).

	Action:  

The parent’s lawyer should have potential witnesses interviewed by an investigator or other appropriate person. Potential witnesses to be interviewed may include:  

1) School personnel;

2) Neighbors;

3) Relatives;

4) Caseworkers;

5) Foster parents and other caretakers;

6) Mental health professionals;

7) Physicians;

8) Law enforcement personnel; and

9) The child(ren).



	Action: 

When appropriate, the child’s lawyer, or another trained and qualified person, should observe visitations between the parent and child client.


	Action: 

If the parent’s lawyer conducts a witness interview, the parent’s lawyer should do so in the presence of a third person who can be available to appear as a witness at trial. 



	Action: 

No additional Action in Child Standard.

	Action:   

If an investigative report is written, and the parent’s lawyer intends to call the individual as a witness, the parent’s lawyer must comply with the disclosure requirements of ORS 419B.881.  
 

	Commentary:   

It is usually good practice to have interviews conducted by an investigator employed by the child’s lawyer.  However, if the child’s lawyer conducts the interview, a third person such as a member of the child’s lawyer’s office should be present so that the third person can be used at trial to impeach the witness.

	Commentary:   

It is a good practice to have interviews conducted by an investigator employed by the parent’s lawyer. However, if the parent’s lawyer conducts the interview, a third person, such as a member of the parent’s lawyer’s office, should be present so that the third person can be used at trial to impeach the witness.


	END OF CHILD STANDARD 5
	E. The parent’s lawyer should consult with the parent client well before each hearing, in time to use the parent client’s information for the case investigation. 



	
	Action: 

The parent’s lawyer should meet with the parent client regularly throughout the case. The meetings should occur well before any hearings, not at the courthouse just minutes before the case is called before the judge. The parent’s lawyer should ask the parent client questions to obtain information to prepare the case and strive to create a comfortable environment so the parent client can ask his or her lawyer questions. The parent’s lawyer should use these meetings to prepare for court as well as to counsel the parent client concerning issues that arise during the course of the case. Information obtained from the parent client should be used to propel the investigation. The parent’s lawyer should work collaboratively with the parent client to ascertain independent sources to corroborate the parent client’s information.


	
	Commentary: 

Often, the parent client is the best source of information for the parent’s lawyer and he or she should set aside time to obtain that information. Since the interview may involve disclosure of sensitive or painful information, the parent’s lawyer should explain lawyer-client confidentiality to the parent client. The parent’s lawyer may need to work hard to gain the parent client’s trust, but if a trusting relationship can be developed, the parent’s lawyer will be a better advocate for the parent client. The investigation will be more effective if guided by the parent client, as the parent client generally knows firsthand what occurred in the case.




�Should this language be removed?


�This is the proposed langauge from the Social media conversation in October and November.


�SIJS langauge from October and November.  Not sure if this is the correct location.  


�I’ve moved Sub (B) to the bottom (now Sub E) so that it’s easier to compare the parent/child standards.  My assumption is that you all would like to move it back in the final document.  If that’s not the case, please let me know.


�Add to child standard or remove from parent standard? 


�Do you want this added to the Parent Standard?


�Which version would you like to use?


�Would you like to add this to the child’s standard?


�Should there be a Child’s version of this section? And should it be split between standards 5 and 6?
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