Standard 6 – Court Preparation

	Child
	Parent

	A. The child’s lawyer should develop a case theory and strategy to follow at hearings and negotiations.


	A. The parent’s lawyer should develop a case theory and strategy to follow at hearings and negotiations.



	Action: 

Once the child’s lawyer has completed the initial investigation and discovery, including interviews with the child client, the child’s lawyer should develop a strategy for representation. 


	Action: 

Once the parent’s lawyer has completed the initial investigation and discovery, including interviews with the parent client, the parent’s lawyer should develop a strategy for representation. 



	Commentary: 

The strategy may change throughout the case, as the child client, or parent, makes or does not make progress, but the initial theory is important to assist the child’s lawyer in staying focused on the child client’s wishes and on what is achievable. The theory of the case should inform the child’s lawyer’s preparation for hearings and arguments to the court. It should also be used to identify what evidence is needed for hearings and the steps to move the case toward the child client’s ultimate goals.

	Commentary: 

The strategy may change throughout the case, as the parent client makes or does not make progress, but the initial theory is important to assist the parent’s lawyer in staying focused on the parent client’s wishes and on what is achievable. The theory of the case should inform the parent’s lawyer’s preparation for hearings and arguments to the court. It should also be used to identify what evidence is needed for hearings and the steps to move the case toward the parent client’s ultimate goals (e.g., requesting increased visitation, reunification services, etc.).



	B. The child’s lawyer should timely file all pleadings, motions, objections and briefs, and research applicable legal issues and advance legal arguments when appropriate.


	B. The parent’s lawyer should timely file all pleadings, motions, objections and briefs, and research applicable legal issues and advance legal arguments when appropriate.



	Action: 

The child’s lawyer must file answers and responses, motions, objections and discovery requests and responsive pleadings or memoranda that are appropriate for the case. The pleadings and memoranda must be thorough, accurate and timely. The pleadings must be served on all lawyers or unrepresented parties.


	Action: 

The parent’s lawyer must file answers and responses, motions, objections and discovery requests and responsive pleadings or memoranda that are appropriate for the case. The pleadings and memoranda must be thorough, accurate and timely. The pleadings must be served on the all lawyers or unrepresented parties.



	Action: 

When a case presents a complicated or new legal issue, the child’s lawyer should conduct the appropriate research before appearing in court. The child’s lawyer should be prepared to distinguish case law that appears unfavorable. 


	Action: 

When a case presents a complicated or new legal issue, the parent’s lawyer should conduct the appropriate research before appearing in court. The parent’s lawyer should be prepared to distinguish case law that appears unfavorable. 



	Action: 

If it would advance the child client’s case, the child’s lawyer should present a memorandum of law to the court.


	Action: 

If it would advance the parent client’s case, the parent’s lawyer should present a memorandum of law to the court.



	Commentary:
Filing motions, pleadings and memoranda benefits the child client. This practice highlights important issues for the court and builds credibility for the child’s lawyer. In addition to filing responsive papers and discovery requests, the child’s lawyer should seek court orders when that would benefit the child client, e.g., filing a motion to enforce court orders to ensure the child welfare agency is meeting its reasonable/active efforts obligations. When out-of-court advocacy is not successful, the child’s lawyer should not wait to bring the issue to the court’s attention. Arguments in child welfare cases are often fact-based. Nonetheless, lawyers should ground their argument in statutes, Oregon Administrative Rules (OARs) and case law. Additionally, while non-binding, law from other jurisdictions can be used to persuade a court. 

At times, competent representation requires advancing legal arguments that are not yet accepted in the jurisdiction. The child’s lawyer should preserve legal issues for appellate review by making a record, even if the argument is unlikely to prevail at trial level.

Appropriate pretrial motions include but are not limited to:

1) Discovery motions;

2) Motions challenging the constitutionality of statutes and practices;

3) Motions to strike, dismiss or amend the petitions;

4) Motions to transfer a case to another county; 

5) Evidentiary motions and motions in limine; 

6) Motions for additional shelter hearings;

7) Motions for change of venue; 

8) Motion to consolidate; and

9) Motion to sever.

Note: Under ORS 28.110 when a motion challenges the constitutionality of a statute, it must be served on the Attorney General.


	Commentary:
Filing motions, pleadings and memoranda benefits the parent client. The parent’s lawyer who actively litigates issues highlights important issues for the court and builds credibility for him or herself. In addition to filing responsive papers and discovery requests, the parent’s lawyer should seek court orders when that would benefit the parent client, e.g., filing a motion to enforce court orders to ensure the child welfare agency is meeting its reasonable/active efforts obligations. When out-of-court advocacy is not successful, the parent’s lawyer should not wait to bring the issue to the court’s attention. Arguments in child welfare cases are often fact-based. Nonetheless, the parent’s lawyer should ground their argument in statutes, Oregon Administrative Rules (OARs) and case law. Additionally, while non-binding, law from other jurisdictions can be used to persuade a court. 
At times, competent representation requires advancing legal arguments that are not yet accepted in the jurisdiction. The parent’s lawyer should preserve legal issues for appellate review by making a record, even if the argument is unlikely to prevail at trial level.

Appropriate pretrial motions include but are not limited to:

1) Discovery motions;

2) Motions challenging the constitutionality of statutes and practices;

3) Motions to strike, dismiss or amend the petitions;

4) Motions to transfer a case to another county; 

5) Evidentiary motions and motions in limine; 

6) Motions for additional shelter hearings;

7) Motions for change of venue; 

8) Motions to consolidate; and 

9) Motions to sever.

Note: Under ORS 28.110, when a motion challenges the constitutionality of a statute, it must be served on the Attorney General.



	Action: 

The child’s lawyer should make motions to meet the child client’s needs pending trial.


	Action: 

The parent’s lawyer should make motions to meet the parent client’s needs pending trial.



	Action:
If applicable, the child’s lawyer should advocate that the court enter an order with the appropriate findings for the child’s Special Immigrant Juvenile Status petition, in consultation with the child’s immigration attorney.

	

	Commentary:
Examples of such motions include: 

1) Motion for family reunification services;

2) Motion for medical or mental health treatment;

3) Motion for change of placement;

4) Motion to increase parental or sibling visitation;

5) Motion seeking contempt for violations of court orders; and

6) Motion to establish, disestablish or challenge paternity pursuant to ORS chapter 419B.


	Commentary: 

Examples of such motions include: 

1) Motion for family reunification services;

2) Motion for medical or mental health treatment;

3) Motion for change of placement;

4) Motion to increase, parental or sibling visitation;

5) Motion seeking child support or waiver of obligation to pay child support;

6) Motion seeking contempt for violations of court orders; and

7) Motion to establish, disestablish or challenge paternity pursuant to ORS chapter 419B.



	C. The child’s lawyer should promote and participate in settlement negotiations and mediation to resolve the case quickly.


	C. With the parent client’s permission, and when appropriate, the parent’s lawyer should engage in settlement negotiations and mediation to resolve the case quickly.



	Action: 

The child’s lawyer should, when appropriate, participate in settlement negotiations to promptly resolve the case, keeping in mind the effect of continuances and delays on the child client’s goals. 


	Action: 

The parent’s lawyer should, when appropriate (e.g., after sufficient investigation determines that the petition will likely be granted), 
participate in settlement negotiations to promptly resolve the case, keeping in mind the effect of continuances and delays on the parent client’s goals. 



	Commentary:
The child's lawyer should use suitable mediation resources. The child's lawyer should consult the child client in a developmentally appropriate way prior to any settlement becoming binding. The ultimate settlement agreement must be consistent with the child client’s wishes.

The facts to which the parties admit will frame the court’s inquiry at all subsequent hearings as well as what actions the parties must take, the services provided and the ultimate outcome.  

A written, enforceable agreement should be prepared whenever possible, so that all parties are clear about their rights and obligations. The child’s lawyer should ensure agreements accurately reflect the understandings of the parties. If appropriate, the child’s lawyer should request a hearing or move for contempt if orders benefiting the child are not obeyed.


	Commentary:
Negotiation and mediation often result in detailed agreement among parties about actions the participants must take. Generally, when agreements have thoroughly been discussed and negotiated, all parties, including the parent client, feel as if they had a say in the decision and are more willing to adhere to a plan. Mediation can resolve a specific conflict in a case, even if it does not result in an agreement about the entire case. Negotiated agreement about facts sufficient to allow the court to enter jurisdictional findings can move a case along more swiftly. 



	Action:
No corresponding Action in Child Standard.
	Action: 

The parent’s lawyer should be trained in mediation and negotiation skills and be comfortable resolving cases outside a courtroom setting when consistent with the parent client’s position. With the agreement of the parent client, the parent’s lawyer should share information about services in which the parent client is engaged and provide copies of favorable reports from service providers. This information may affect settlement discussions.



	Action:

No corresponding Action in Child Standard.
	Action: 

The parent’s lawyer must communicate all settlement offers to the parent client and discuss their advantages and disadvantages with him or her. Specifically, the parent’s lawyer should fully explain to the parent client the rights that would be waived by a decision to admit to facts sufficient to establish jurisdiction, including the impact of time-lines established by ORS 419B.470 et. seq.



	Action:

No corresponding Action in Child Standard.
	Action: 

The parent’s lawyer should explain to the parent client the conditions and limits of the settlement and the effect of the settlement, especially when admissions made to allegations could give rise to a criminal charge or finding of aggravated circumstances or extreme conduct. These admissions could affect future actions such as domestic relations proceedings, immigration proceedings, criminal proceedings or termination-of-parental rights petitions.



	Action:

No corresponding Action in Child Standard.
	Action: 

It is the parent client’s decision whether to settle. The parent’s lawyer must be willing to try the case and not compromise solely to avoid the hearing. 



	Commentary:
No corresponding Commentary in Child Section.
	Commentary:
Under Dept. of Human Services v. D.D., 238 Or. App. 134, 138, 241 P3d 1177 (2010), rev den 349 Or. 602, 249 P3d 123 (2011), while the parent client may admit to facts, he or she cannot stipulate to jurisdiction. Jurisdiction is a legal conclusion for the judge to determine.

The facts to which the parent client admits will frame the court’s inquiry at all subsequent hearings as well as what actions the parent client must take, the services provided and the ultimate outcome. Thus, the parent’s lawyer must take care to ensure that the factual admissions made by the parent client are specific and limited to the allegations in the petition. 

A written, enforceable agreement should be prepared whenever possible, so that all parties are clear about their rights and obligations. The parent’s lawyer should ensure agreements accurately reflect the understandings of the parties. The parent’s lawyer should request a hearing or move for contempt, if appropriate, if orders benefiting the parent are not obeyed.



	D. Explain to the child client, in a developmentally-appropriate manner, what is expected to happen before, during and after each hearing and facilitate the child client’s attendance at hearings when appropriate.


	D. The parent’s lawyer should thoroughly prepare the parent client to testify.



	Action:  

Prior to a hearing, the child’s lawyer should discuss with the child client its purpose, what is likely to happen during the hearing and whether the child client will attend.


	Action: 

The parent’s lawyer should discuss and practice the questions that he or she will ask the parent client, as well as types of questions the parent client should expect opposing counsel to ask. The parent’s lawyer should help the parent client think through the best way to present information, familiarize the parent client with the court setting, and offer guidance on logistical issues regarding getting to court on time and appropriate court attire.



	Commentary: 
Children over the age of 12 must be served by summons under ORS 419B.839 (1)(f). If the child client is not properly served with the summons, the child’s lawyer should consider whether a motion to dismiss is appropriate. If the child client will attend the hearing, the child’s lawyer should meet with the child client to explain what will happen at the hearing and to prepare for it.   

The lawyer for a child client younger than 12 years of age, and in some cases for a child client older than 12, should determine, through consultation with the child client and the child client’s therapist, caretaker or other knowledgeable person(s), how the child client is likely to be affected by attending a hearing. If the child’s lawyer concludes that attendance might be detrimental to the child client, the child’s lawyer should meet with the child client to discuss this concern. The discussion should include how best to minimize the potential detrimental effects on the child client. Whether to attend the hearing is a decision for the child client provided that he or she is able to direct the child’s lawyer on this issue.


	Commentary:
Testifying in one’s own case can be affirming, but it also can be intimidating without sufficient preparation. The parent’s lawyer should be attuned to the parent client’s comfort level about the hearing, and ability to testify accurately and persuasively. The parent’s lawyer should provide the parent client with a written list of questions that he or she will ask, if this will help the parent client.

Unlike in a criminal proceeding, a parent client generally cannot invoke the right not to testify in a dependency case unless the parent client’s testimony would potentially expose him or her to criminal liability.  



	Action: 

When the child client wishes to attend the proceedings, the child’s lawyer must request that the Department of Human Services (DHS), as the child’s legal custodian, transport the child client to the hearing.   


	Action:

No corresponding Action in Parent Standard.

	Action: 

When appropriate, the child’s lawyer should ask that DHS provide support for the child client to minimize adverse impacts of the hearing on the child client.


	Action:

No corresponding Action in Parent Standard.

	Commentary:  

The child’s lawyer should ask DHS to provide necessary support for the child client during the hearing. One example of such support is requesting that DHS have personnel accompanying the child client to and from the hearing who will be able to remain with the child client throughout the hearing and during any breaks. 


	Action:

No corresponding Action in Parent Standard.

	E. The child’s lawyer should identify, locate and prepare all witnesses.


	E. The parent’s lawyer should identify, locate and prepare all witnesses.



	Action:
 

The child’s lawyer, in consultation with the child client to the extent developmentally appropriate, should develop a witness list well before a hearing or trial. The child’s lawyer should not assume the agency will call a potential witness, even if the witness is named on the agency’s witness list. The child’s lawyer should, when possible, contact the potential witnesses to determine if they can provide helpful testimony and issue a subpoena to such witnesses. 


	Action: 

The parent’s lawyer, in consultation with the parent client, should develop a witness list well before a hearing or trial. The parent’s lawyer should not assume the agency will call a witness, even if the witness is named on the agency’s witness list. The parent’s lawyer should, when possible, contact the potential witnesses to determine if they can provide helpful testimony and issue a subpoena to such witnesses.  



	Action: 

When appropriate, witnesses should be informed that a subpoena is on its way. The child’s lawyer should also ensure the subpoena is served. The child’s lawyer should subpoena potential agency witnesses (e.g., a previous caseworker) who have favorable information about the child client. 


	Action: 

When appropriate, witnesses should be informed that a subpoena is on its way. The parent’s lawyer should also ensure the subpoena is served. The parent’s lawyer should subpoena potential agency witnesses (e.g., a previous caseworker) who have favorable information about the parent client.



	Action: 

The child’s lawyer should set aside time to fully prepare all witnesses in person before the hearing. The child’s lawyer should remind the witnesses about the court date.


	Action: 

The parent’s lawyer should set aside time to fully prepare all witnesses in person before the hearing. The parent’s lawyer should remind the witnesses about the court date.



	Commentary:  

Preparation is the key to successfully resolving a case, either in negotiation or trial. The child’s lawyer should plan as early as possible for the case and make arrangements accordingly. The child’s lawyer should carefully review the other party’s witness lists and be prepared to independently obtain witnesses and evidence in support of child client’s position. 
Witnesses may be people with direct knowledge of the allegations against the parent, service providers working with the parent or individuals from the community who could testify generally about the family’s situation. 

When appropriate, the child’s lawyer should consider working with other parties who share the child’s position when developing the child client’s witness list, issuing subpoenas and preparing witnesses. Doctors, nurses, teachers, therapists and other potential witnesses have busy schedules and need advance warning about the date and time of the hearing.

The child’s lawyer should prepare their witnesses thoroughly so the witnesses feel comfortable with the process and understand the scope of their testimony. Preparation will generally include rehearsing the specific questions and answers expected on direct and anticipating the questions and answers that might arise on cross-examination. The child’s lawyer should provide written questions for those witnesses who need them.   


	Commentary:
Witnesses may be people with direct knowledge of the allegations against the parent client, service providers working with the parent client or individuals from the community who could testify generally about the parent client’s strengths.

When appropriate, the parent’s lawyer should consider working with other parties who share the parent client’s position (such as the child’s representative) 
when creating a witness list, issuing subpoenas and preparing witnesses. Doctors, nurses, teachers, therapists and other potential witnesses have busy schedules and need advance warning about the date and time of the hearing.  The parent’s lawyer should review ORS 419B.899 and 419B.902 and local supplemental rules for the proper process and time to issue subpoenas. 

Witnesses are often nervous about testifying in court. The parent’s lawyer should prepare them thoroughly so they feel comfortable with the process. 
Preparation will generally include rehearsing the specific questions and answers expected on direct and anticipating the questions and answers that might arise on cross-examination. The parent’s lawyer should provide written questions for those witnesses who need them.




	F. The child’s lawyer should identify, secure, prepare and qualify expert witnesses when needed. When possible, the child’s lawyer should interview opposing counsel’s experts.


	F. The parent’s lawyer should identify, secure, prepare and qualify expert witnesses when needed. When possible, the parent’s lawyer should interview opposing counsel’s experts.



	Action: 

Often a case requires multiple experts with different expertise, such as medicine, mental health treatment, drug and alcohol treatment, or social work. Experts may be needed for ongoing case consultation in addition to providing testimony at trial. The child’s lawyer should consider whether the opposing party is calling expert witnesses and determine whether the child client needs to call any experts on behalf of the child client to respond to the opponent’s experts.



	Action: 

Often a case requires multiple experts with different expertise, such as medicine, mental health treatment, drug and alcohol treatment, or social work. Experts may be needed for ongoing case consultation in addition to providing testimony at trial. The parent’s lawyer should consider whether the opposing party is calling expert witnesses and determine whether the parent client needs to call any experts on behalf of the parent client to respond to the opponent’s experts.




	Action: 

When opposing counsel plans to call expert witnesses, the child’s lawyer should seek to interview the witnesses in advance. The child’s lawyer should scrupulously comply with standing orders of the juvenile court regarding contact with court-ordered evaluators. 


	Action: 

When opposing counsel plans to call expert witnesses, the parent’s lawyer should seek to interview the witnesses in advance. The parent client should scrupulously comply with standing orders of the juvenile court regarding contact with court-ordered evaluators. 



	Commentary: 

By contacting opposing counsel’s expert witnesses in advance, the child’s lawyer will know what evidence will be presented against the child client and whether the expert has any favorable information that might be elicited on cross-examination. The child’s lawyer will be able to discuss the issues with the child client, prepare a defense and call experts on behalf of the child client, if appropriate. Conversely, if the child’s lawyer does not talk to the expert in advance, the child’s lawyer could be surprised by the evidence and unable to represent the child client competently.


	Commentary:
By contacting opposing counsel’s expert witnesses in advance, the parent’s lawyer will know what evidence will be presented against the parent client and whether the expert has any favorable information that might be elicited on cross-examination. The parent’s lawyer will be able to discuss the issues with the parent client, prepare a defense and call experts on behalf of the parent client, if appropriate. Conversely, if the parent’s lawyer does not talk to the expert in advance, the parent’s lawyer could be surprised by the evidence and unable to represent the parent client competently.




	G. In consultation with the child client, the child’s lawyer should determine whether to call the child client to testify. When the child client will offer testimony or will be called by another party, the child’s lawyer should prepare the child client to testify.


	END OF PARENT STANDARD

	Action: 

The child’s lawyer should decide whether to call the child client as a witness, although the child’s lawyer is bound by the wishes of a child client capable of considered judgment. The decision should consider the child client's need or desire to testify, the necessity of the child client's direct testimony, the availability of other evidence or hearsay exceptions which may substitute for direct testimony by the child client, the child client's developmental ability to provide direct testimony and withstand possible cross-examination, and any repercussions of testifying, including but not limited to the possible emotional and psychological effect of testifying on the child client and on the possible reunification of the family. 


	

	Action: 

The child’s lawyer must be familiar with the current law and empirical knowledge about children client's competency, memory and suggestibility and, where appropriate, attempt to establish the competency and reliability of the child client. 


	

	Action:

No corresponding Action in Child Standard.

	

	Commentary:  

There is no minimum age below which a child client is automatically incompetent to testify. To testify as a witness, the child client must have the capacity to observe, adequate intelligence, adequate memory, ability to communicate, an awareness of the difference between telling truth and falsehood and understand that she or he must tell the truth as a witness. The court should make the determination of the child client’s competency as a witness under the applicable rules of evidence prior to the child client’s testimony. If necessary, the child’s lawyer should present expert testimony to establish competency or reliability or to rehabilitate any impeachment of the child client on those bases. 
While testifying is undoubtedly traumatic for many children, it is therapeutic and empowering for others. The child’s lawyer should take all reasonable steps to reduce the likelihood of the child client being traumatized from testifying. The decision about the child client's testifying must be made based on the individual child client’s abilities, circumstances and need for the child client’s testimony. If the child client has a therapist, he or she should be consulted both with respect to the decision itself and assistance with preparing the child client to testify. 

If the child client does not wish to testify or would be harmed by being forced to testify, the child’s lawyer should seek a stipulation of the parties not to call the child client as a witness or file a motion pursuant to ORS 419B.310 to take the testimony of the child client outside the presence of the parent(s) and other parties.  


	

	Action: 

The child’s lawyer should prepare the child client to testify and seek to minimize any harm that testifying will cause to the child client.


	

	Commentary:  

Unlike a criminal proceeding or delinquency proceeding, the child client can be called as a witness by any other party to the proceeding. Thus, regardless of the child client’s desire to testify, he or she may be called as a witness by another party to the proceeding. The child’s lawyer needs to be aware of the potential that the child client will be called as a witness and take steps necessary to prepare the child client as a witness.   

The child’s lawyer's preparation of the child client to testify should include attention to the child client's developmental needs and abilities, as well as to accommodations which should be made by the court and other lawyers including the necessity of filing a motion pursuant to ORS 419B.310  to take the child  client’s testimony outside the parents’ presence. 

The child’s lawyer should familiarize the child client with the court room 
and process for testifying including the likelihood that the child’s lawyers will also ask questions to reduce potential harm to the child client. The child’s lawyer should also prepare the child client for the possibility that the judge may render a decision against the child client's wishes which will not be the child client's fault.


	


� � HYPERLINK "http://scholar.google.com/scholar_case?case=14825737700343486217&q=dept.+of+human+services+v.+D.D.&hl=en&as_sdt=6,38&as_vis=1" �Dept. of Human Services v. D.D., 238 Or. App. 134, 138, 241 P3d 1177 (2010), rev den 349 Or. 602, 249 P3d 123 (2011).�





�Would you like to include something similar in the Child Standard? 


�Added from the SIJS conversation in October and November.  Unclear whether there should be a corresponding section in the Parent Standard.


�Should something similar be added to the child’s standard?


�Would you like this added to the parent standard? Removed from the child standard? Should it be consistent?


�Do you want to add to the child standard or remove from the parent standard? Or leave as is?


�Do you want this to be consistent langauge (see beginning of child’s third paragraph).


�This section was section E in the 2014 version of the Performance Standards.  I moved it to the end so you could have an apples to apples comparision on the other sections.  If you would NOT like me to move it back for the final version, please let me know.


�Double check


�The Standard 7 subgroup identified this as an issue that should be called out in Standard 6.  It appears that it already in the Standards.  If the langauge should be updated, let me know.
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