Standard 2 – Relationship with Client


	Child
	Parent

	A.
The child’s trial lawyer should ensure that the child client is aware that he or she has a trial lawyer and should communicate regularly and effectively with the child client. 


	A. The parent’s trial lawyer should meet and communicate regularly and effectively with the parent client.



	Action: 

The child’s trial lawyer should make an initial contact with the child client within 24 hours and, when feasible, conduct an initial interview within 72 hours. During the first meeting with the child client, the child’s trial lawyer must explain his or her role. 


	Action: 

The parent’s trial lawyer should make an initial contact with the parent client within 24 hours and, when feasible, conduct an initial interview within 72 hours. During the first meeting with the parent client, the parent’s trial lawyer must explain his or her role.


	Action:
At the first meeting the child’s trial lawyer should provide the child client with contact information in writing and establish an effective system for the child client to communicate with his or her trial lawyer. The child’s trial lawyer should explain that even when he or she is unavailable, the child client should leave a message. The child’s trial lawyer should respond to the child client messages within a reasonable time. 


	Action: 

The parent’s trial lawyer should ensure the parent client understands how to contact the parent’s trial lawyer and that ongoing contact is integral to effective representation of the parent client. The parent’s trial lawyer should explain that even when the parent’s trial lawyer is unavailable, the parent client should leave a message. The parent’s trial lawyer should respond to the parent client’s messages within a reasonable time. The parent’s trial lawyer should provide the parent client with contact information in writing and establish a message system that allows regular lawyer-client contact.



	Action: 

After the first meeting, the child’s trial lawyer should have contact with the child client:

a. before court hearings, case status and pretrial conferences, mediations and Citizen Review Board (CRB) reviews;

b. before any important decision affecting the child client’s life;

c.  in response to contact by the child client;

d. following (and, when possible, before) significant transitions, including but not limited to, initial removal and changes in placement;

e. when a significant change of circumstances must be discussed with the child client or when a child’s trial lawyer learns of emergencies or significant events affecting the child client; and
f. at least quarterly.
 


	Action: 

After the first meeting, the parent’s trial lawyer should have contact with the parent client before court hearings and Citizen Review Board (CRB) reviews, in response to contact by the parent client, when a significant change of circumstances must be discussed with the parent client or when the parent’s trial lawyer is apprised of emergencies or significant events affecting the child. 



	Action: 

The child’s trial lawyer should ensure a qualified interpreter is involved when the child’s trial lawyer and child client are not fluent in the same language.  


	Action: 

The parent’s trial lawyer should ensure a qualified interpreter is involved when the parent’s trial lawyer and parent client are not fluent in the same language.  



	Action:  

The child’s trial lawyer should be available for in-person meetings or telephone calls to answer the child client’s questions and address the child client’s concerns. The child’s trial lawyer and child client should work together to identify and review short and long-term goals, particularly as circumstances change during the case.


	Action:  

The parent’s trial lawyer should be available for in-person meetings or telephone calls to answer the parent client’s questions and address the parent client’s concerns. The parent’s trial lawyer and parent client should work together to identify and review short and long-term goals, particularly as circumstances change during the case.



	Commentary:  

Establishing and maintaining a relationship with the child client is the foundation of representation. It is often more difficult to develop a relationship and trust with a child client than with an adult client. Meeting with the child client personally and regularly allows the child’s trial lawyer to develop a relationship with the child client and to assess the child client’s circumstances. The child client’s position, interests, needs and wishes change over time. The child’s trial lawyer cannot be fully informed of such changes without developing a relationship through frequent contacts. 

In order to provide competent representation, the child’s trial lawyer should initially meet with the child client in his or her environment to understand the child client’s personal context, unless the child client indicates that he or she does not want this. The benefits of meeting with an older child client who can convey information and express his or her wishes are obvious. However, meeting with younger children, including preverbal children, is equally important. Oregon RPC 1.14 recognizes the value of the child client’s input and further recognizes that varying degrees of input from children at different developmental stages may occur. In addition, preverbal children can provide valuable information about their needs through their behavior, including their interactions with their caretakers and other children or adults. 

The child’s trial lawyer should determine whether developing and maintaining a lawyer-client relationship requires that the meetings occur in person in the child client’s environment or whether other forms of communication, such as a telephonic or electronic communication, are sufficient.

It is important that the child’s trial lawyer, from the beginning of the case, is clear with the child client that the child’s trial lawyer works for the child client, is available for consultation and wants to communicate regularly. This will help the child’s trial lawyer support the child client, gather information for the case and learn of any difficulties the child client is experiencing that the child’s trial lawyer might help address. The child’s trial lawyer should explain to the child client the benefits of bringing issues to his or her trial lawyer’s attention rather than letting problems persist.  

The child’s trial lawyer should advocate for the use of an interpreter when other professionals in the case who are not fluent in the same language as the child client are interviewing the child client. The child’s trial lawyer should become familiar with interpreter services that are available for out-of-court activities such as client conferences, provider meetings, etc.


	Commentary:

The parent’s trial lawyer should give the parent client time to ask questions and consider alternatives. The parent’s trial lawyer should obtain information from the parent client about: the parent client's prior contacts with the agency
; 
the parent client's knowledge about the allegations of the petition; the accuracy of information provided by the state?
 supporting the petition; alternative or amended allegations that should be sought as part of the negotiations with the parties; services provided before removal or intervention (i.e. In-Home Safety and Reunification Services “ISRS” ); reasons for removal or intervention; services the parent client feels would have avoided the need for removal; alternatives to removal, including relative placements, in-home services, or removal of a person who allegedly endangers the child from the parent client’s and child’s home; current efforts to reunify the family; family history, including paternity issues, if any, and identity of prior caretakers of the child; services needed by the child, each?
 parent or guardian; the parent client's concerns about placement; the parent client's long and short-term goals; and current visitation and the parent client's desires concerning visitation.  

The parent’s trial lawyer should advocate for the use of an interpreter when other professionals in the case who are not fluent in the same language as the parent client are interviewing the parent client. The parent’s trial lawyer should become familiar with interpreter services that are available for out-of-court activities such as client conferences, provider meetings, etc.



	B. The child’s trial lawyer should communicate with the child client in a developmentally and culturally appropriate manner.
	B. The parent’s trial lawyer should counsel the parent client about all legal matters related to the case, including specific allegations against the parent client, the parent client’s rights in the pending proceeding, any orders entered against the parent client and the potential consequences of failing to obey court orders.



	Action: 

The child’s trial lawyer should explain to the child client in a developmentally appropriate way all information and ascertain the child client’s position on the information. This includes the result of all court hearings and administrative proceedings, which will assist the child client in having maximum input in determining his or her position. Interviews should be conducted in private.


	Action: 

The parent’s trial lawyer should clearly explain the allegations made against the parent client, what is likely to happen before, during and after trial and each hearing and ascertain the parent client’s position on the allegations.



	Action: 

The child’s trial lawyer should be aware of the child client’s cultural background and how that background affects effective communication with the child client.


	Action: 

The parent’s trial lawyer should explain what steps the parent client can take to increase the likelihood of reuniting with the child. Specifically, the parent’s trial lawyer should discuss in detail the steps necessary to obtain the parent client’s desired outcome. 



	Action:

No additional Actions.
	Action: 

The parent’s trial lawyer should explain any settlement options and determine whether the parent client wants the parent’s trial lawyer to pursue such options. 



	Action:

No additional Actions.
	Action: 

The parent’s trial lawyer should provide or ensure that the parent client is provided with copies of all petitions, court orders, service plans and other relevant case documents, including reports regarding the child except when expressly prohibited by law, rule, or court order. 



	Action:

No additional Actions.
	Action: 

If the parent client has difficulty reading, the parent’s trial lawyer should read the documents to the parent client. In all cases, the parent’s trial lawyer should be available to discuss and explain the documents to the parent client.



	Action:

No additional Actions.
	Action:

The parent’s trial lawyer must advise the parent client's rights, the role and responsibilities of the parent’s trial lawyer, the role of each participant in the system, and alternatives and options available to the parent client.



	Commentary:  

The child’s trial lawyer should be adept at giving explanations, asking developmentally and culturally appropriate questions and interpreting the child client’s responses in such a manner as to obtain a clear understanding of the child client’s preferences. This process can and will change based on the age, cognitive ability and emotional maturity of the child client. The child’s trial lawyer needs to take the time to explain thoroughly and in a way that allows and encourages the child to ask questions and that ensures the child client‘s understanding. 

In addition to communicating with the child client, the child’s trial lawyer should review records and consult with appropriate professionals and others with knowledge of the child client. The child’s trial lawyer also may find it helpful to observe the child client’s interactions with foster parents, birth parents and other significant individuals. This information will help the child’s trial lawyer to better understand the child client’s perspective, priorities and individual needs, and will assist the child’s trial lawyer in identifying relevant questions to pose to the child client. 


	Commentary:  

The parent’s trial lawyer’s job extends beyond the courtroom. The parent’s trial lawyer should be a counselor as well as a litigator. The parent’s trial lawyer should be available to talk with the parent client to prepare for hearings and to provide advice and information about ongoing concerns. Open lines of communication between lawyers and clients help to ensure the parent client gets answers to questions and the parent’s trial lawyer gets the information and documents they need.

Issues to discuss include: referrals to available resources in the community to resolve domestic relations issues; the consequences of selecting one option over another in light of applicable timelines, including the impact of the timelines established by the Adoption and Safe Families Act (ASFA); the impact of concurrent case planning required under the ASFA on the case and the parent client’s participation in such planning; and the consequences of the parent client failing to appear in particular proceedings. 
The parent’s trial lawyer should help the parent client access information about the child’s developmental and other needs by speaking to service providers and reviewing the child’s records. The parent client needs to understand these issues to make appropriate decisions for the child’s care. 

The parent’s trial lawyer and the parent client should identify barriers to the parent client engaging in services such as employment, transportation, financial issues, inability to read and language differences. The parent’s trial lawyer should work with the parent client, caseworker and service provider to remove those barriers and advocate with the child welfare agency and court for appropriate accommodations.



	C. 
The child’s trial lawyer should show respect and act professionally with the child client.


	C. The parent’s trial lawyer should show respect and act professionally with the parent client.



	Action: 

The child’s trial lawyer should support his or her client and be sensitive to the child client’s individual needs. The child’s trial lawyer may be the child client’s only advocate in the system and should act accordingly.


	Action:
Action removed by subgroup.

	Commentary:  

Often lawyers practicing in juvenile court are a close-knit group who work and sometimes socialize together. Maintaining good working relationships with other participants in the child welfare system is an important part of being an effective advocate. The child’s trial lawyer, however, should be vigilant against allowing his or her own interests in relationships with others in the system to interfere with his or her primary responsibility to the child client. The child’s trial lawyer should not give the impression to the child client that relationships with other lawyers are more important than the representation the child’s trial lawyer is providing the child client. The child client must feel that the child’s trial lawyer believes in, and is actively advocating on, his or her behalf.


	Commentary:  

Often lawyers practicing in juvenile court are a close-knit group who work and sometimes socialize together. Maintaining good working relationships with other participants in the child welfare system is an important part of being an effective advocate. The parent’s trial lawyer should not give the impression to the parent client that relationships with other lawyers are more important than the representation the parent’s trial lawyer is providing the parent client. The parent client must feel that the parent’s trial lawyer believes in him or her and is actively advocating on the parent client’s behalf. The parent’s trial lawyer may be the parent client’s only advocate in the system.



	D. 
The child’s trial lawyer must abide by confidentiality laws, as well as ethical obligations, and adhere to both with respect to information obtained from or about the child client.


	D. The parent’s trial lawyer must abide by confidentiality laws, as well as ethical obligations, and adhere to both with respect to information obtained from or about the parent client.



	Action: 

The child’s trial lawyer must/should fully explain to the child client the advantages and disadvantages of choosing to exercise, partially waive or waive a privilege or right to confidentiality. If the child’s trial lawyer determines that the child client is unable to make an adequately considered decision with respect to waiver, the he or she must act with respect to waiver in a manner consistent with and in furtherance of the child client's position in the overall litigation.  


	Action: 
The parent’s trial lawyer should understand the laws and rules governing confidentiality. Consistent with the parent client's interests and goals, the parent’s trial lawyer must seek to protect from disclosure confidential information concerning the parent client. 


	Commentary:

Gaining the child client’s trust and establishing ongoing communication are two essential aspects of representing the child client. It is important that the child’s trial lawyer, from the beginning of the case, is clear with the child client that the child’s trial lawyer works for the child client, is available for consultation and wants to communicate regularly. This will help the child’s trial lawyer support the child client, gather information for the case and learn of any difficulties the child client is experiencing that the child’s trial lawyer might help address. The child’s trial lawyer should explain to the child client the benefits of bringing issues to his or her attention rather than letting problems persist. The child’s trial lawyer should also explain that the child’s trial lawyer is available to intervene when the child’s client’s relationship with an agency or provider is not working effectively. The child’s trial lawyer should be aware of the child client’s circumstances, such as whether the child client has access to a telephone, and tailor the communication system to the individual child client. For example, it may involve telephone contact, communication through a third party, or electronic communication when the child client agrees to it.

	Commentary:

Gaining the parent client’s trust and establishing ongoing communication are two essential aspects of representing the parent client. The parent client may feel angry and believe that all of the lawyers in the system work with the child welfare agency and against that parent client. It is important that the parent’s trial lawyer, from the beginning of the case, is clear with the parent client that the parent’s trial lawyer works for the parent client, is available for consultation and wants to communicate regularly. This will help the parent’s trial lawyer support the parent client, gather information for the case and learn of any difficulties the parent client is experiencing that the parent’s trial lawyer might help address. The parent’s trial lawyer should explain to the parent client the benefits of bringing issues to his or her attention rather than letting problems persist. The parent’s trial lawyer should also explain that the parent’s trial lawyer is available to intervene when the parent client’s relationship with an agency or provider is not working effectively. The parent’s trial lawyer should be aware of the parent client’s circumstances, such as whether the parent client has access to a telephone, and tailor the communication system to the individual parent client. For example, it may involve telephone contact, communication through a third party, or electronic communication when the parent client agrees to it.



	Action: 

Consistent with the child client's interests and goals, the child’s trial lawyer must seek to protect from disclosure confidential information concerning the child client. 


	Action:

No additional Actions.

	Action: 

The child’s trial lawyer may only report abuse or neglect discovered through lawyer-client communication only if the child client consents to the disclosure.


	Action:

No additional Actions.

	Commentary:

Under ORS 419B.010, lawyers are mandatory child abuse reporters. However, a lawyer is not required to report if the information that forms the basis for the report is privileged. 

Under ORS 419B.010(1), “An attorney is not required to make a report under this section by reason of information communicated to the attorney in the course of representing a client if disclosure of the information would be detrimental to the client.” Lawyers should consult with the General Counsel’s Office at the Oregon State Bar when they face a close question under these rules.


	Commentary:  

Confidential information contained in a parent client's substance abuse treatment records, domestic violence treatment records, mental health records and medical records is often at issue in dependency cases. Disclosure of confidential information may adversely affect the parent client’s chances of achieving his or her goals. For this reason, it is crucial for the parent’s trial lawyer to advise the parent client promptly as to the advantages and disadvantages of releasing confidential information, and for the parent’s trial lawyer to take all steps necessary to protect the parent client's privileges and rights to confidentiality.  



	Action: 

The child’s trial lawyer should try to avoid publicity connected with the case that is adverse to the child client’s interests. The child’s trial lawyer should be cognizant of the emotional nature of these cases, the confidential nature of the proceedings and the privacy needs of the child client. The child’s trial lawyer should protect the child client’s privacy interests, including asking for closed proceedings when appropriate.


	Action:

No Action.

	Commentary:

No Commentary:
	Commentary:

The parent’s trial lawyer should be aware of any allegations of domestic violence in the case and not share confidential information about an alleged or potential victim’s location.

The parent’s trial lawyer should read the provisions of local court rules, state and federal law governing confidentiality of records and documents in juvenile court proceedings and understand which records and documents are confidential under applicable law. The parent’s trial lawyer must appreciate the existing conflict or tension that exists about what documents and records that the parent’s trial lawyer can give to the parent client and which they cannot. The parent’s trial lawyer must understand that this is an evolving area of the law and regularly review the statutes and case law in this area.



	Action:

The child’s trial lawyer should discuss with the child client the potential consequences of communicating via electronic communication and/or broadcasting over social media. 


	Action: 

The parent’s trial lawyer should discuss with the parent client the potential consequences of communicating via electronic communication and/or broadcasting over social media. 



	Commentary:  

Communicating with the child client and other parties through electronic communication may be the most effective means of maintaining regular contact. However, the child’s trial lawyer should also understand the pitfalls associated with communicating sensitive case history and material electronically. Not only can electronic communication create greater misunderstanding and misinterpretation, it can also become documentary evidence in later proceedings. The child’s trial lawyer should be aware that the use of electronic communication may require special precautions in particular circumstances.

Communication through social media raises additional confidentiality concerns. The child’s trial lawyer should alert the child client that anything that is part of a public posting is accessible to, and can be used by, opposing counsel. Additionally, it may be helpful to inform the child client that opposing counsel (or their agent) may request to see his or her private information or information set behind privacy settings. If this happens, the child client should not agree or accept the request and should contact his or her trial lawyer immediately. Under Oregon RPC 4.3, the attorney’s contact with a represented child client may be a violation of rules of ethics. While social media may be a convenient way to locate and communicate with the child client, the child’s trial lawyer and child client should be aware that communications may not be confidential or protected by attorney-client privilege.


	Commentary:  

Communicating with the parent client and other parties through electronic communication may be the most effective means of maintaining regular contact. However, the parent’s trial lawyer should also understand the pitfalls associated with communicating sensitive case history and material electronically. Not only can electronic communication create greater misunderstanding and misinterpretation, it can also become documentary evidence in later proceedings. The parent’s trial lawyer should be aware that the use of electronic communication may require special precautions in particular circumstances. 

Communication through social media raises additional confidentiality concerns. The parent’s trial lawyer should alert the parent client that anything that is part of a public posting is accessible to, and can be used by, opposing counsel. Additionally, it may be helpful to inform the parent client that opposing counsel (or their agent) may request to see his or her private information or information set behind privacy settings. If this happens, the parent client should not accept and should contact his or her trial lawyer immediately. Under Oregon RPC 4.3, the attorney’s contact with a represented parent client may be a violation of rules of ethics. While social media may be a convenient way to locate and communicate with the parent client, the parent’s trial lawyer and parent client should be aware that communications may not be confidential or protected by attorney-client privilege.


	E. 
The child’s trial lawyer must avoid conflicts of interest, and should avoid the appearance of a conflict of interest. 


	E. The parent’s trial lawyer must avoid conflicts of interest and should avoid the appearance of conflicts of interest.


	Action: 

A child’s trial lawyer, or a lawyer associated in practice, must not represent two or more clients who are parties to the same or consolidated juvenile dependency cases or closely related matters unless it is clear there is no conflict of interest between the parties as defined by the Oregon Rules of Professional Conduct. The child’s trial lawyer should follow Oregon RPC 1.7–1.13 relating to conflicts of interest and duties to former clients. 


	Action: 

The parent’s trial lawyer, or a lawyer associated in practice, should not represent two or more clients who are parties to the same or consolidated juvenile dependency cases or closely related matters unless it is clear there is no conflict of interest between the parties as defined by the Oregon Rules of Professional Conduct. The parent’s trial lawyer should follow Oregon RPC 1.7–1.13 relating to conflicts of interest and duties to former clients.



	Commentary:  

The child’s trial lawyer should be especially cautious when accepting representation of more than one child. The child’s trial lawyer should avoid representing multiple siblings when their interests may be adverse and should never represent siblings when it is alleged that one sibling has physically or sexually abused another sibling. 

In analyzing whether a conflict of interest exists, the child’s trial lawyer must consider whether pursuing one client’s objectives will prevent him or her from pursuing another client’s objectives, and whether confidentiality may be compromised. Conflicts of interest among siblings are likely if one child is allegedly a victim and the other(s) are not, if an older child is capable of directly the representation but a younger child is not, or if older children object to the permanency plan for younger children.

The child client may not be capable of consenting to multiple representations even after full disclosure. For the child client incapable of considered judgment or unable to execute any written consent to continued representation in a case of waivable conflict of interest, the child’s trial lawyer should not represent multiple parties.  


	Commentary:  

In most cases, lawyers should not represent both parents in a dependency case. Even in cases in which there is no apparent conflict at the beginning of the case, conflicts may arise as the case proceeds. If this occurs, the lawyer will likely be required to withdraw from representing both parents. This could be difficult for the parents and delay the case. 

Under Oregon RPC 1.7(a), when analyzing whether a conflict of interest exists, the lawyer must consider whether : “(1) the representation of one parent will be directly adverse to another parent; (2) there is a significant risk that the representation of one or more parents will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer; or (3) the lawyer is related to another lawyer, as a parent, child, sibling, spouse or domestic partner, in a matter adverse to a person whom the lawyer knows is represented by the other lawyer in the same matter.” 
There are, however, conditions under which notwithstanding a current conflict, representation is allowed under Oregon RPC 1.7(b). These conditions include: “(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client; (2) the representation is not prohibited by law;(3) the representation does not obligate the lawyer to contend for something on behalf of one client that the lawyer has a duty to oppose on behalf of another client; and (4) each affected client gives informed consent, confirmed in writing.” 



	F.
The child’s trial lawyer should advocate for actions necessary to meet the child client’s educational, health, cultural and mental health needs. 


	F. The parent’s trial lawyer should act in a culturally competent manner and with regard to the socioeconomic position of the parent client throughout all aspects of representation.



	Action: 

Consistent with the child client’s wishes, the child’s trial lawyer should identify the child client’s needs and seek appropriate services (by court order if necessary) to access entitlements, to protect the child client's interests and to implement an individualized service plan. These services should be culturally competent, community-based whenever possible, and provided in the least restrictive setting appropriate to the child client’s needs. These services may include, but are not limited to:

1) Family preservation-related prevention or reunification services; 

2) Sibling and family visitation; 

3) Domestic violence services, including treatment;

4) Medical and mental health care; 

5) Drug and alcohol treatment; 

6) Educational services; 

7) Recreational or social services; 

8) Housing;

9) Semi-independent and independent living services for youth who are transitioning out of care and services to help them identify and link with permanent family connections; and

10) Adoption services.


	Action: 

The parent’s trial lawyer should learn about and understand the parent client’s background, determine how that has an effect on the parent client’s case and always show the parent client respect. The parent’s trial lawyer should understand how cultural, linguistic and socioeconomic differences impact interaction with the parent client, and should interpret the parent client’s words and actions accordingly.



	Action: 

Consistent with the child client's wishes, the child’s trial lawyer should ensure that a child client receives the appropriate and least restrictive services to address any physical, mental or developmental disabilities. These services may include, but should not be limited to:

1) Special education and related services;

2) Supplemental security income (SSI) to help support needed services;

3) In-home, community based behavioral health treatment or out-patient psychiatric treatment;

4) Therapeutic foster or group home care; and

5) Residential/in-patient behavioral health treatment.


	Action:

No additional Actions.

	Commentary:
No Commentary.
	Commentary:  

Clients and other parties involved in the child welfare system are a diverse group. Each person comes to this system with a set of values and expectations, but it is essential that each person try to learn about and understand the backgrounds of others. Race, ethnicity, gender, gender identity, sexual orientation and socioeconomic position all have an impact on how a person acts and reacts in a particular situation. The parent’s trial lawyer should not impose his or her values onto the parent client, but instead, work with the parent client within the context of the parent's culture and socioeconomic position. The court and child welfare agency have expectations of parents concerning treatment of their children, and the parent’s trial lawyer must strive to explain these expectations to the parent client in a sensitive way. The parent’s trial lawyer should vigorously defend against the court and agency imposing their values onto the parent client, and should advocate for court orders and agency requests that respect the client parent’s background, culture, and socioeconomic status.  The parent’s trial lawyer should be familiar with the Indian Child Welfare Act (25 U.S.C. § 1901 et seq.) and the Refuge Child Welfare Act (ORS 418.925-45); and ensure that these laws are applied when appropriate. 



	G.
The child’s trial lawyer should take appropriate actions on collateral issues.


	G. The parent’s trial lawyer should take appropriate actions on collateral issues.



	Action:  

The child’s trial lawyer should inquire regarding prior delinquency, status offense or criminal history. The child’s trial lawyer should advise the child client to contact him or her immediately if the child client is contacted by law enforcement, school authorities or is otherwise under investigation. 


	

	Action:  

The child’s trial lawyer should identify and preserve relevant evidence related to mental health, cognitive functioning, disability, medical treatment, family history, and other mitigating factors. 


	

	Action:  

Whenever possible, the child’s trial lawyer in the dependency case should also represent the child client in the delinquency case. If the child client has two individual lawyers, they should collaborate regarding case strategy.


	

	Commentary: 

The purpose of identifying crossover cases should be to, wherever possible, prevent crossover from dependency into delinquency systems; to assure, whenever possible, that the intervention is based on the child client’s conditions and circumstances and the child client is placed in the least restrictive setting possible; and when dual system involvement is necessary, to ensure a coordinated streamlined response to the overlapping issues that bring the child client into multiple legal systems.  


	

	Action: 

If a child’s trial lawyer, in the course of representation of a child client under the age of 18, becomes aware that the child client has a possible claim for damages that the child client cannot pursue because of his or her civil disability, the child’s trial lawyer should consider asking the court that has jurisdiction over the child client to either appoint a guardian ad litem (GAL) for the child client to investigate and take action on the possible claim or issue an order permitting access to juvenile court records by a practitioner who can advise the court whether to seek appointment of a GAL to pursue a possible claim.


	Action:
See below for first Action.  Placed one down to provide comparison.

	Action: 

The child’s trial lawyer may pursue, personally or through a referral to an appropriate specialist, issues on behalf of the child client, administratively or judicially, even if those issues do not specifically arise from the court appointment. Examples include:

1) Delinquency or status offender matters;

2) SSI and other public benefits;

3) Custody;

4) Paternity;

5) School and education issues;

6) Immigration issues;

7) Proceedings related to the securing of needed health and mental health services; and

8) Child support.


	Action: 

The parent’s trial lawyer should be aware of collateral issues arising during the course of representation of the parent client and identify such issues and, if able, counsel the parent client on options for advocacy on such issues. Examples include:

1) Pending criminal matters;

2) SSI and other public benefits;

3) Custody;

4) Paternity; 

5) Immigration issues; 

6) Child support;

7) Options to secure health and mental health services; and

8) Challenges to agency administrative findings including denial of benefits or findings of abuse and neglect.



	Commentary:  

The child’s trial lawyer may request authority from the appropriate authority to pursue issues on behalf of the child client, administratively or judicially, even if those issues do not specifically arise from the court appointment. Such ancillary matters may include special education, school discipline hearings, mental health treatment, delinquency or criminal issues, status offender matters, paternity, probate, immigration matters, medical care coverage, SSI eligibility, youth transitioning out of care issues, postsecondary education opportunity qualification and tort actions for injury. If the child client might be eligible for Special Immigrant Juvenile Status, the child’s trial lawyer should consider consulting with a dependency attorney experienced in these cases and, if appropriate, consulting with an immigration attorney.
 If the child client appears eligible for Special Immigrant Juvenile Status, the child’s trial attorney should advocate for immigration representation by the agency, if relevant. If the child client does not qualify for representation by DHS in the immigration matter, the child’s trial lawyer should consider attempting to locate an immigration attorney to represent the child client.

The child’s trial lawyer does not have an ethical duty to represent the child client in these collateral matters where the terms of the lawyer’s employment limit duties to the dependency case. However, the child’s trial lawyer may have a duty to take limited steps to protect the child client’s rights, ordinarily by notifying the child client’s legal custodian about the possible claim unless the alleged tortfeasor is the legal custodian. In the latter case, ordinarily the child’s trial lawyer adequately protects the child client by notifying the court about the potential claim. Whether this solution will work depends on whether a lawyer capable of assessing the potential tort claim is available to be appointed by the court. A juvenile court judge might well expect the child’s trial lawyer to recommend someone to whom the case could be referred. In this situation, the child’s trial lawyer should research the other lawyer’s reputation and communicate clearly to the court and to the child client that he or she is turning the work over to the receiving lawyer and is not vouching for the receiving lawyer’s work or monitoring his progress in pursuing the claim. For more information, see Oregon Child Advocacy Project, When a Child May Have a Tort Claim: What’s a Child’s Court-Appointed Attorney to Do? (2010)
. 


	Commentary:  

The parent’s trial lawyer does not have an ethical duty to represent the parent client in these collateral matters where the terms of his or her appointment and/or employment limit the parent’s trial lawyer’s representation to the dependency case. The parent’s trial lawyer must be aware of the ethical obligation to avoid providing legal advice on areas of law with which they are unfamiliar. In some circumstances, the parent’s trial lawyer may have a duty to take limited steps to protect the parent client’s rights, such as asserting the parent client’s 5th Amendment right to remain silent pending potential criminal prosecution.  

	END OF CHILD STANDARD 2
	H. The parent’s trial lawyer should take diligent steps to locate and communicate with a missing parent client and decide representation strategies based on that communication.



	
	Action: 

The parent’s trial lawyer should attempt to locate and communicate with a missing parent client. 


	
	Action:

If communication is established with the parent client, the parent’s trial lawyer should formulate positions the parent’s trial lawyer should take at hearings, and to understand what information the parent client wishes the parent’s trial lawyer to share with the child welfare agency and the court. The parent’s trial lawyer should inform the parent client that if the parent client fails to appear for any hearing on a petition to establish jurisdiction or terminate parental rights to which the parent client has been summoned or ordered to appear, the parent’s trial lawyer may not appear on the parent client’s behalf and that the court will allow the other parties to proceed in the parent client’s absence.


	Action:

No corresponding Action.
	Action:

The parent’s attorney may appear to explain the parent client’s failure to appear and move to continue the hearing. 



	
	Action: 

If the parent’s trial lawyer loses contact with the parent client, the parent’s trial lawyer should assess whether the parent client’s interests are better served by advocating for the parent client’s last clearly articulated position, or declining to state a position in further court proceedings, and act accordingly.  But If the parent client fails to appear after being summoned or ordered to appear for any hearing on a petition to establish jurisdiction or terminate parental rights, the parent’s trial lawyer may not appear on behalf of the parent client to advocate for the parent client’s last clearly articulated position on the merits of the petition.
 





	
	Action: 
After a prolonged period without contact with the parent client, the parent’s trial lawyer should consider withdrawing from representation.



	
	Commentary:  

To represent a parent client adequately, the parent’s trial lawyer must know what the parent client wishes. If the parent client is out of contact with the lawyer, it is important that the attorney take diligent steps to locate the client in order to determine the client’s wishes. 

In attempting to locate the parent client, the attorney should recall that 1) the attorney-client relationship continues and 2) the attorney’s ethical obligation to maintain the client’s confidences and secrets continues. The parent’s attorney should be mindful that their inquiries may reveal confidential or secret information to others, including other parties and the court and could be detrimental to the parent client.  If the parent’s attorney has gotten prior permission to speak with others about the parent’s contact, the attorney may choose to attempt contact via those avenues. 

If the attorney has prior permission from the parent client, Diligent steps to locate a parent-client include speaking with the parent client’s family, the caseworker, the foster care provider and other service providers and checking court records and jail rosters. It may include sending mail to the parent client’s last known address. 
If the parent’s trial lawyer is unable to find and communicate with the parent client after initial consultation, the parent’s trial lawyer should assess what action would best serve the parent client’s stated interest in the litigation. This decision must be made on a case-by-case basis. Absent extraordinary circumstances, the parent’s trial lawyer should take a position consistent with the parent client’s last clearly articulated position. However, if a parent client fails to appear after being summoned or ordered to appear for any hearing on a petition to establish jurisdiction or terminate parental rights, the parent’s trial lawyer may not appear and defend the merits of the petition on the parent client’s behalf.  

The parent’s trial lawyer should be familiar with the grounds and procedures for motions to set aside juvenile court orders and judgments under ORS 419B.923 as well as the time requirements.







	
	I. The parent’s trial lawyer must be aware of the unique issues an incarcerated parent client faces in order to provide competent representation to the incarcerated parent client.



	
	Action: 

The parent’s trial lawyer should counsel the parent client as to any effects incarceration has on the agency’s obligations. 


	
	Action: 

The parent’s trial lawyer should be prepared to argue against the agency’s motion to be relieved of the requirements to make reasonable efforts— or active efforts if the Indian Child Welfare Act (ICWA) applies— toward reunification. 



	
	Action: 

The parent’s trial lawyer may need to advocate for reasonable/active efforts to be made for the incarcerated parent client and to assist the parent client and the agency caseworker in accessing services. The parent’s trial lawyer should assist the parent client by advocating both with the agency and the jail or correctional facility for these services. 



	
	Action: 

The parent’s trial lawyer should know Oregon’s statutory and case law concerning incarceration as a basis for termination of parental rights.



	
	Action: 

The parent’s trial lawyer should counsel the parent client on the importance of maintaining regular contact with the child while incarcerated. The parent’s trial lawyer should assist in developing a plan for communication and visitation by obtaining necessary court orders and working with the caseworker as well as the incarcerated parent’s prison counselor? correctional facility’s social worker. 



	
	Action: 

The parent’s trial lawyer may need to visit the incarcerated parent client in jail or prison or engage in more extensive phone or mail contact than with other clients. The parent’s trial lawyer should be aware of the challenges to having a confidential conversation with the parent client and must attempt to obtain a confidential setting for meetings with the parent client. 



	
	Action:

The parent’s trial lawyer should advise his or her client that phone calls are recorded and that letters and electronic communication are read and monitored. Information gleaned from these communications can be used against the parent client in this case.


	
	Action: 

If the parent client wants to be transported to court for a hearing, the parent’s trial lawyer should move the court for a transport order to do so. If the parent client does not want to be present, or if having the parent client present is not possible, the parent’s trial lawyer should explore what other means are available to have the parent client participate, such as by telephone or video conference. The parent’s trial lawyer should obtain any necessary court order and make the necessary arrangements for the parent client to participate in the hearing.



	Commentary:


	Commentary:
Arranging the parent client’s appearance in court may require the parent’s trial lawyer to take action well in advance of the hearing or trial. The parent’s trial lawyer should find out from the parent client if he or she wants to be present in court. In some prisons, inmates lose privileges if they are away from the prison, and the parent client may prefer to stay at the prison rather than lose their privileges. The parent’s trial lawyer should explain to any parent client hesitant to appear that the case will proceed without the parent client’s presence and discuss the potential consequences of the parent client’s decision not to attend the proceeding. 

The parent’s lawyer may need to contact the prison or jail to facilitate the parent client’s participation, in person or otherwise, and take steps necessary to effectuate that the parent client appears. Different jurisdictions may have different practices or options to appear. 



	
	Action: 

The parent’s trial lawyer should communicate with the parent’s criminal defense lawyer about issues related to self-incrimination and concerns about delaying the dependency case to strengthen the criminal case or vice versa. 



	
	Commentary:  

The parent’s trial lawyer should be particularly diligent when representing an incarcerated parent client. The parent’s trial lawyer should make efforts to visit an incarcerated parent client at the correctional institution in which he or she is incarcerated as soon as possible after being appointed. The purpose of visiting the incarcerated parent client at the correctional facility is to establish an attorney-client relationship and engage the parent client in case preparation. The parent’s trial lawyer should know why the parent client is incarcerated, the length of the parent client’s incarceration and post incarceration release requirements if applicable, particularly any potential restrictions or limitations on contact with children. If the parent client is incarcerated as a result of an act against the child or another child in the family, the child welfare agency may seek an order excusing the agency from making reasonable efforts, allowing the case to be fast-tracked toward other permanency goals. If the parent client opposes this step, the parent’s trial lawyer must oppose such a motion.

The parent’s trial lawyer should help the parent client identify potential kinship placements and relatives who can provide care for the child while the parent client is incarcerated. The parent’s trial lawyer should understand the implications of the Adoption and Safe Families Act (ASFA) for an incarcerated parent client.
If the parent client will be incarcerated for a lengthy period, and the child is not placed with the parent client’s relatives, the parent’s trial lawyer should ensure that any potential placement options for the child with a relative of the parent client, or other caretaker proposed by the parent client, are made known to the agency and explored thoroughly.

Obtaining services such as substance abuse treatment or parent and/or job training while in jail or prison is often difficult. The parent’s trial lawyer should learn about and advocate for available resources, contact the services and attempt to get the support of the agency and child’s trial lawyer. Without services, it is unlikely the parent client will be reunified with the child upon discharge from prison. 

An incarcerated parent client’s contact with the child should generally, at a minimum, include cards and letters. In some instances, prisons may have technology such as videoconferencing and/or Skype that can be used for parent-child visitation. Because the time to process the required visitation paperwork varies from institution to institution, the parent’s trial lawyer should begin the process of filling out and filing the forms to allow visitation between the parent client and his or her children as soon as possible. The parent’s trial lawyer should also consult with the Department of Human Services (DHS) caseworker and the parent client’s Department of Corrections (DOC) 
counselor on ways to expedite approval of the parent client’s request for visitation.

Some prisons, such as Coffee Creek Correctional Facility in Wilsonville, Oregon, have a specialized unit for incarcerated parents and their children in a supported, child-friendly environment. If the parent client agrees, the parent’s trial lawyer should advocate for transfer of the parent client to such a program as well as encouraging visits with the child through these programs. 





	
	J. The parent’s trial lawyer should work with the parent client to develop a case timeline and calendar system. 



	
	Action: 

At the beginning of a case, the parent’s trial lawyer should develop a timeline that reflects projected deadlines and important dates and a calendar system to remember the dates. 



	
	Commentary:

The parent’s trial lawyer should provide the parent client with a timeline, outlining known and prospective court dates, service appointments, deadlines and critical points of lawyer and parent contact. The parent’s trial lawyer should record federal and state law deadlines in the case timeline.

The parent client should be encouraged to create a system for keeping track of important dates and deadlines related to the case. This helps the parent client stay focused on accomplishing the service plan goals and meeting court-imposed deadlines.



	
	


� The extraordinary circumstances under which the child’s trial lawyer may have contact with a child client less than quarterly include situations where the child client is “on the run” and his or her whereabouts are unknown, there is strong evidence that the child client will be adversely affected by communicating with the child’s trial lawyer or the child client refuses to communicate with his or her trial lawyer. 








� If the child client is eligible for court-appointed counsel at state expense, the child’s trial lawyer should consider seeking funding from the Office of Public Defense Services for consultation with an immigration attorney. 





�I mention this below, but sometimes these guidelines use “agency” and sometimes DHS.  It should be consistent.  


�I’ve changed DHS to agency throughout standard 2 with one exception which you will see in Subsection I.


�I think this was missed in the subgroup meeting discussion.


�Not discussed by the subgroup.


�I did some research on terms of art for electronic communication and social media  and it turns out that this is the term of art to describe this kind of communicaiton.  I thought it might help to change “using” to “communicating” and emphasize that social media is is oftentimes a public arenea.


�The subgroup believes that a more detailed explanation is needed.


�Removed by subgroup


�This will be moved back to be the last subsection once the side by side comparisions have been completed.


�As far as I can tell, the crossover language is not supposed to be mirrored on the parent side.  If that’s incorrect, please let me know.


�https://law.uoregon.edu/images/uploads/entries/19.5_scopeofrepresentation.pdf


�this is a new action however, the language was moved from the action below.


�Language developed by the subgroup.


�Previous language.


�The Commentary for Subsection H was removed and replaced after discussion by the subgroup.  This is the text that was removed.  The language above is the new proposed language.


�Not discusssed during the Standard 2 subgroup.


�Language developed by the Standard 2 subgroup.


�Language was originally in the commentary section further down.  It was broken out and placed in its own commentary.


�Language developed by the subgroup.


�I left DHS in here because of the mention of DOC just below.


�Moved to its own communtary section.


�This subsection is Subsection C.  I moved it to provide an apples to apples comparison.  I will move it back to Sub C once the review process is over.
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