Standard 7 - Hearings


	CHILD STANDARD
	PARENT STANDARD

	A. The child’s lawyer should prepare for and attend all hearings, including pretrial conferences. 


	A. The parent’s lawyer should prepare for and attend all hearings, including pretrial conferences.



	Action:  

The child’s lawyer must prepare for and attend all hearings and participate in all telephone and other conferences with the court. 

The child client’s position may overlap with the positions of one or both parents, third-party caretakers or the Department of Human Services (DHS). Nevertheless, the child’s lawyer should participate fully in every hearing and not merely defer to the other parties. The child’s lawyer should be prepared to state and explain the child client’s position at each hearing.      


	Action:  

The parent’s lawyer must prepare for and attend all hearings and participate in all telephone and other conferences with the court.

The parent client’s position may overlap with the positions of the child, another parent, third-party caretakers or the Department of Human Services (DHS). Nevertheless, the parent’s lawyer should participate fully in every hearing and not merely defer to the other parties. The parent’s lawyer should be prepared to state and explain the parent client’s position at each hearing.      



	Commentary: 

The child’s lawyer’s participation in pretrial proceedings may improve case resolution for the child client. Failing to participate in the proceedings may harm the child client’s position in the case. Therefore, the child’s lawyer should be actively involved in this stage. 
Becoming a strong courtroom lawyer takes practice and attention to detail. The child’s lawyer must be sure to learn the rules about presenting witnesses, impeaching testimony and entering evidence. The child’s lawyer should seek out training in trial skills and watch other lawyers to learn from them. Presenting and cross-examining witnesses are skills with which the child’s lawyer must be comfortable. In particular, examining or cross-examining a child requires unique skills.

	Commentary:

The parent’s lawyer’s participation in pretrial proceedings may improve case resolution for the parent client. Failing to participate in the proceedings may disadvantage the parent client. Therefore, the parent’s lawyer should be actively involved in this stage. 
Becoming a strong courtroom lawyer takes practice and attention to detail. The parent’s lawyer must be sure to learn the rules about presenting witnesses, impeaching testimony and entering evidence. The parent’s lawyer should seek out training in trial skills and watch other lawyers to learn from them. Presenting and cross-examining witnesses are skills with which the parent’s lawyer must be comfortable. In particular, examining or cross-examining a child requires unique skills.


	Action: 
If the court proceeds in the absence of the child’s lawyer, he or she should consider filing a motion to set aside. 


	Action:  

If the court proceeds in the absence of the parent’s lawyer, he or she should consider filing a motion to set aside.


	Commentary: 

If the child’s lawyer has a conflict with another courtroom appearance, the child’s lawyer should notify the court and the other parties and request a short continuance. The child’s lawyer should avoid having another lawyer stand in to represent the child client in court if the other lawyer is unfamiliar with the child client or case.


	Commentary: 

If the parent’s lawyer has a conflict with another courtroom appearance, the parent’s lawyer should notify the court and the other parties and request a short continuance. The parent’s lawyer should avoid having another lawyer stand in to represent the parent client in court if the other lawyer is unfamiliar with the parent client or case.



	B. The child’s lawyer should request the opportunity to make opening statements and closing arguments.


	B. The parent’s lawyer should take the opportunity to make opening statements and closing arguments. 


	Action:  

The child’s lawyer should make opening statements and closing arguments in the case to frame the issues around the child’s lawyer’s theory of the case and ensure the judge understands the issues from the child client’s perspective.


	Action:  

The parent’s lawyer should make opening statements and closing arguments in the case to frame the issues around the parent’s lawyer’s theory of the case and ensure the judge understands the issues from the parent client’s perspective.



	Commentary: 

In many child abuse and neglect proceedings, lawyers waive the opportunity to make opening statements and closing arguments. However, these opportunities can help shape the way the judge views the case and therefore can help the child client. They may be especially critical, for example, in complicated cases when information from expert witnesses should be highlighted for the judge, in hearings that take place over a number of days or when there are several children and the agency is requesting different services or permanency goals for each of them.

It is important to be able to read the judge. The child’s lawyer should move along when the judge is tracking the argument and elaborate on the areas that appear to need more attention. 


	Commentary: 

In many child abuse and neglect proceedings, lawyers waive the opportunity to make opening statements and closing arguments. However, these opportunities can help shape the way the judge views the case and therefore can help the parent client. They may be especially critical, for example, in complicated cases when information from expert witnesses should be highlighted for the judge, in hearings that take place over a number of days or when there are several children and the agency is requesting different services or permanency goals for each of them.

It is important to be able to read the judge. The parent’s lawyer shall move along when the judge is tracking the argument and elaborate on the areas that appear to need more attention. 



	C. The child’s lawyer should prepare and make all appropriate motions and evidentiary objections. The child’s lawyer must be aware of the need to make a record for appeal.


	C. The parent’s lawyer should prepare and make all appropriate motions and evidentiary objections. The parent’s lawyer must be aware of the need to make a record for appeal.



	Action:  

The child’s lawyer should make appropriate motions and evidentiary objections to advance the child client’s position during the hearing. If necessary, the child’s lawyer should file memoranda of points and authorities in support of the child client’s position on motions and evidentiary issues. The child’s lawyer should always be aware of preserving legal issues for appeal.


	Action:  

The parent’s lawyer should make appropriate motions and evidentiary objections to advance the parent client’s position during the hearing. If necessary
, the parent’s lawyer should file memoranda of points and authorities in support of the parent client’s position on motions and evidentiary issues. The parent’s lawyer should always be aware of preserving legal issues for appeal.



	Commentary:

It is essential that the child’s lawyers understand the applicable rules of evidence and all court rules and procedures. The child’s lawyer must be willing and able to make appropriate motions, objections and arguments (e.g., objecting to the qualification of expert witnesses, the competence or child or other witness, or raising the issue of the child welfare agency’s lack of reasonable/active efforts).  


	Commentary: 

It is essential that parent’s lawyer understand the applicable rules of evidence and all court rules and procedures. The parent’s lawyer must be willing and able to make appropriate motions, objections and arguments (e.g., objecting to the qualification of expert witnesses, the competence of child or other witnesses, or raising the issue of the child welfare agency’s lack of reasonable/active efforts). 



	D. If the child client testifies, the child’s lawyer should ensure that questions to the child client are phrased in an age and culturally appropriate manner.


	D. Not mirrored. 


	Action: 
The child’s lawyer should take into consideration the law and research regarding children's testimony, memory and suggestibility in developing questions for the child witness. The information a child gives in interviews and during testimony is often misleading because adults may not understand how to ask children developmentally appropriate questions nor how to interpret answers properly. The child’s lawyer must become skilled at recognizing the child client's developmental limitations. It may be appropriate to present expert testimony on the issue and even to have an expert present during a young child's testimony to point out developmentally inappropriate phrasing.


	Action: 
Not mirrored.

	E. The child’s lawyer should present and cross-examine witnesses and prepare and offer exhibits.

	E. The parent’s lawyer should present and cross-examine witnesses and prepare and offer exhibits.


	Action:  

The child’s lawyer must be able to effectively present witnesses to advance the child client’s position. Witnesses must be prepared in advance and the child’s lawyer should know what evidence will be presented through the witnesses. The child’s lawyer must also be skilled at cross-examining opposing parties’ witnesses. The child’s lawyer must know how to offer documents, photos, physical objects, electronic records, etc. into evidence.


	Action:  

The parent’s lawyer must be able to effectively present witnesses to advance the parent client’s position. Witnesses must be prepared in advance and the parent’s lawyer should know what evidence will be presented through the witnesses. The parent’s lawyer must also be skilled at cross-examining opposing parties’ witnesses. The parent’s lawyer must know how to offer documents, photos, physical objects, electronic records, etc. into evidence.



	Action:  

At each hearing, the child’s lawyer should advocate for the child client’s goals, keeping in mind the case theory. 


	Action:  

At each hearing the parent’s lawyer should advocate for the parent client’s goals, keeping in mind the case theory. 



	Commentary:
No “Commentary” was included in this subsection of the Performance Standards.
	Commentary:

 No “Commentary” was included in this subsection of the Performance Standards.

	F. The child’s lawyer should ensure that findings of fact, conclusions of law and orders that benefit the child client are included in the court’s decision.


	F. The parent’s lawyer should ensure that findings of fact, conclusions of law and orders that benefit the parent client are included in the court’s decision.



	Action: 

The child’s lawyer should advocate for appropriate services and request that the court state its expectations of all parties on the record.
	Action:  

The parent’s lawyer should advocate for appropriate services and request that the court state its expectations of all parties on the record.


	Action: 

The child’s lawyer must be familiar with the standard forms and ensure that they are completed correctly and that findings beneficial to the child client are included.


	Action:  

The parent’s lawyer must be familiar with the standard forms and ensure that they are completed correctly and findings beneficial to the parent client are included.


	Action: 

The child’s lawyer should consider preparing proposed findings of fact and conclusions of law to frame the case and ruling for the judge. 


	Action:  
The parent’s lawyer should consider preparing proposed findings of fact and conclusions of law to frame the case and ruling for the judge. 



	Commentary:

Framing the case for the judge may result in orders that are more favorable to the child client, preserve appellate issues and help the child’s lawyer clarify desired outcomes before a hearing begins. The child’s lawyer should offer to provide the judge with proposed findings and orders in electronic format. When an opposing party prepares the order, the child’s lawyer should review it for accuracy before it is submitted to the judge for signature.


	Commentary:

Framing the case for the judge may result in orders that are more favorable to the parent client, preserve appellate issues and help the parent’s lawyer clarify desired outcomes before a hearing begins. The parent’s lawyer should offer to provide the judge with proposed findings and orders in electronic format. When an opposing party prepares the order, the parent’s lawyer should review it for accuracy prior to it being submitted to the judge for signature.



	
	If the parent-client does not appear at the hearing
, the parent’s attorney should advocate for the client’s last stated position, and, assuming that that position is adverse to continued or enhanced child-welfare 
interference in the family, the attorney should ask the court to continue the matter to allow for the parent’s appearance.   The attorney should be careful to not reveal the details of the attorney-client relationship or otherwise disclose client confidences.  The attorney should consider reminding the court that while it has discretion to allow the hearing to proceed in the parent’s absence, it is not required to do so, and that doing so may result in an unjust result as well as extensive future litigation and concomitant delays for all.  If the court denies the request for continuance and disallows the parent’s attorney’s participation in the trial in absentia, the parent’s attorney should nonetheless consider observing the proceedings as the substance of the hearing may be critical to subsequent efforts to vacate any judgments or orders resulting from the trial.   When, prior to the parent’s failure to appear, the parent-client has expressly directed the attorney to not oppose the agency’s petitions or motions the attorney should stand silent at the hearing, and in the case of court-appointed counsel, consider asking the court for permission to withdraw.   


�Linn was wondering when this is necessary?   I believe this was discussed during the meeting


�The group raised concerns that the language in the Standard 7D (Child) should be mirrored in the Parent Standard as well. The concern was that a lawyer for a parent should consider the best way to direct questions to one’s own client taking into consideration cultural differences and language barriers. In addition, there should be some thought on the parent’s lawyer about the level of questioning and how to phrase questions to ensure and enhance the parent client’s understanding. 





�I’m not sure that this is the best place for this issue


�From Inge – This is addressed in standard 2 and could probably be removed from standard 7.
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