Appendix C and Appendix D - Checklists


	Appendix C:

CHECKLISTS FOR SPECIFIC HEARINGS FOR LAWYERS FOR CHILDREN:
	Appendix D:
CHECKLIST FOR SPECIFIC HEARINGS FOR LAWYERS FOR PARENTS:

	A. SHELTER HEARINGS: At the Shelter Hearing (as well as subsequent hearing), the child’s lawyer should: 


	A. SHELTER HEARINGS: 


	1. Obtain copies of all discovery including but not limited to: 

a. Shelter report; 

b. Police report; and 

c. Prior Child Welfare referrals. 


	1. Discovery: Obtain copies of all relevant documents: 

a. Shelter report; 

b. Police report; and 

c. Prior Child Welfare referrals. 



	2. Talk with child client before hearing if possible: 

a. Purpose of hearing; 

b. Placement preference if applicable; 
c. is the child a member of, or eligible for membership in a federally recognized tribe; and
d. Child client’s preferred outcome. 


	2. Parent Client interview: Take time to talk to the parent client (before court), caution the parent client about self-incrimination, inquire about other available relatives, or safety service providers, and ask for a recess or a continuance if necessary; 



	3. Evidentiary Hearing: 

a. Jurisdiction sufficient of the petition; 

b. Appropriateness of venue; 

c. Adequacy of notice provided to parties and Indian child client’s tribe if applicable: 

1) Determine applicability of the Indian Child Welfare Act or the Uniform Child Custody Jurisdictional Enforcement Act; and 

2) Transfer of the case to tribal court if appropriate. 

d. Determine if paternity established; 

e. Child client’s position on return to home without danger of suffering physical injury or emotional harm; 

f. Has the agency made reasonable efforts (active efforts if ICWA) to prevent the need for removal; 

g. Have diligent efforts been made to place with family; 

h. Legal standard: 

1) Least restrictive and most family-like placement; 

2) Parent can parent at a minimally adequate level; and 

3) Removal (or continuation in the home) not in the best interest or welfare of the child client. 

i. Is continuation of the child client in the home contrary to the child client’s expressed desires or whether it is in the best interest of welfare of the child client to be removed from home; and 

j. Child client should remain in current school unless it is in the best interest of the child client. 


	3. If appropriate, assert the parent client’s Fifth Amendment and other constitutional rights; 



	4. The child’s lawyer should request any temporary orders that the child client directs, including but not limited to: 

a. Temporary restraining orders, including orders expelling an allegedly abusive parent from the home; 

b. Orders governing future conduct of the parties including not discussing allegations with child client, etc.; 

c. Orders for any services agreed-on before adjudication; 

d. Visitation orders that are reasonable and flexible and take into consideration the child client’s age and activities and counseling schedules and available transportation and that specify the terms and conditions of visitation: 

1) OAR 419B.337(3). Under this provision, the juvenile court may, at the minimum, order that Department of Human Services (DHS) provide a certain number of visits weekly and that the visits be supervised or unsupervised; and 

2) Lack of resources on behalf of the agency is not enough to limit visits OAR 413-070-0870(1); see also OAR 413-070-0860(1)(d)(B)(ii); OAR 413-070-0860(2)(f)(B). Visits must meet the best interest of the child. 

e. Orders for child support if appropriate; 

f. Order for Department of Human Services – Child Welfare (DHS-CW) to investigate relatives and friends of the family as potential placements or to place sibling groups together; and 

g. Orders for DHS to provide appropriate treatment for the child client. 


	4. Assist the parent client in exercising his or her right to an evidentiary hearing to require the department to demonstrate to the court that the child can be returned home without further danger of suffering physical injury or emotional harm, endangering or harming others, or not remaining within the reach of the court process before adjudication; 



	5. Review the Order with the child client or child’s care provider if the child client has diminished capacity: 

a. Orders by referee’s can be reviewed by a sitting judge; and 

b. Right (and process) to appeal. 


	5. When appropriate, present facts regarding: 

a. Jurisdictional sufficiency of the petition; 

b. Appropriateness of venue; 

c. Adequacy of notice provided to parties, and tribes if applicable, particularly if they are not present; 

d. The necessity of shelter care; 

e. Why continuation of the child in the home would be contrary to the child’s welfare or why it is not in the best interest or welfare of the child to be removed; 

f. Whether reasonable or active efforts were made to prevent removal; 

g. Whether diligent efforts have been made to place with family; 

h. Do not move the child’s school unless it is in the best interest of the child; 

i. Whether reasonable and available services can prevent or eliminate the need to separate the family; 

j. Whether the placement proposed by Department of Human Services – Child Welfare (DHS-CW) is the least disruptive and most family-like setting that meets the needs of the child; 

k. The possibility of placement with appropriate non-custodial parents and relatives - again diligent efforts requirement; 

l. A place for return of the child prior to the jurisdictional hearing; 

m. If the child remains in shelter care, arrangements for visits and alternatives to shelter care to be explored such as relative placement, intensive in-home services, and medication; and 

n. Applicability of the Indian Child Welfare Act (ICWA), appropriate parties and tribes to receive notice, expert testimony of ICWA cases. 



	6. Review the consequences of not abiding by the Order. 


	6. The parent’s lawyer should: propose return to the parent client or placement that is the least restrictive; 



	
	7. The parent’s lawyer should request any temporary orders that the parent client directs, including: 

a. Temporary restraining orders, including orders expelling an allegedly abusive parent from the home; 

b. Orders governing future conduct of the parties (so that they are on notice...), i.e., remaining clean and sober while the child is present, etc.; 

c. Orders for any services agreed-on before adjudication; 

d. Visitation orders that are reasonable and flexible and take into consideration the parties’ work and counseling schedules and available transportation and that specify the terms and conditions of visitation. Take note of OAR 419B.337(3). Under this provision, the juvenile court may, at a minimum, order that DHS provide a certain number of visits weekly and that the visits be supervised or unsupervised. Further lack of resources on behalf of the agency is not enough to limit visits OAR 413-070-0870(1); see also OAR 413-070-0860(1)(d)(B)(ii); OAR 413-070-0860(2)(f)(B). Visits must meet the best interest of the child; 

e. Orders for child support if appropriate. Be prepared to rebut the presumption - argue inability to pay and treatment costs etc. are more valuable to the child etc. See ORS 25.245, ORS 25.280; 

f. Order for DHS-CW to investigate relatives and friends of the family as potential placements, or to place sibling groups together; and 

g. Orders for the agency to provide appropriate treatment for the child. 



	
	8. The parent’s lawyer should consult with the parent client about transfer of the case to tribal court and take appropriate action as directed by the parent client; 



	
	9. Review order, rehearing, and right to ask for an additional shelter hearing. The parent’s lawyer should inform the parent client of the possibility of a review of the referee’s or court’s order at the shelter care hearing and the possibility of pursuing a second shelter hearing; and 



	
	10. Review the safety plan and the consequences for not following it. If the Court sets conditions of the child’s placement, the parent’s lawyer should explain to the parent client and any third party the conditions and potential consequences of violating those conditions. The parent’s lawyer should seek review of shelter care decisions as appropriate and advise the parent client or any third parties of changes in conditions for pretrial placement that would be likely to get the court to agree with the parent client’s plan. 



	
	11. At the conclusion of the shelter hearing, after discussing items 9. and 10. with the parent client, the parent’s lawyer should schedule an initial office appointment with the parent client. The appointment should be scheduled to be as convenient as possible for the parent client and should not interfere with the parent client’s visitation (if child has been removed) or other obligations. The timing should also allow enough time for the receipt of discovery and other information necessary for a productive discussion of the case. 

Where the attorney appearing at the shelter hearing will be the parent’s assigned lawyer, the parent client should be provided, in writing, the contact information of the parent’s lawyer and the date, time and location of the office appointment.   

Where the attorney appearing at the shelter hearing will not be the parent’s assigned lawyer (as is sometimes the case with large consortia or public defender firms) the parent client should be provided, in writing, the contact information for a staff person who will be able to provide the parent client with the name of the parent’s assigned lawyer and the date, time and location of the office appointment. As soon as the parent client's case is assigned to his or her attorney, the staff of the parent’s lawyer should contact 
the parent client, by phone and email, to schedule the initial interview.   

When feasible, the initial interview should occur within 72 hours of appointment.



	B. JURISDICTION/ADJUDICATION HEARING: The child’s lawyer should be fully prepared by: 


	B. JURISDICTION/ADJUDICATION HEARING: 


	1. Review and prepare materials (including fact and legal argument) available at the trial, including all pleadings, discovery and investigate reports, as well as, relevant statutes, case law and the evidence code; 


	1. Have all relevant materials (including fact and legal argument) available at the trial, including all pleadings, discovery, and investigate reports, as well as, relevant statutes, case law and the evidence code; 



	2. A draft outline of: 

a. Opening and closing statements; 

b. Direct and cross examination plans for all witnesses based on allegations in petition; and 

c. Findings of fact and conclusions of law to be requested at the conclusion of the hearing. 


	2. Have a draft outline of: 

a. Opening and closing statements; 

b. Direct and cross examination plans for all witnesses; 

1) Prepare the parent client to testify; and 

2) If there is potential for criminal liability, the parent’s lawyer should advise the client whether to answer specific questions or assert the client’s Fifth Amendment right not to answer specific questions; 

c. If the State makes an amendment to the petition make sure there is sufficient notice/time to defend. Request continuance if necessary; and 

d. Findings of fact and conclusions of law to be requested at the conclusion of the hearing. 



	3. The child’s lawyer should ensure that the child client is informed of and understand the nature, obligations and consequences of the decision, and the need for the child client or the child client with diminished capacity’s care provider to cooperate with the trial court’s orders. A child’s lawyer should also explain the child client’s rights and possibilities of post-trial motions to reconsider, set aside, modify or review the jurisdictional finding, as well as the right to appeal. The child’s lawyer should explain to the child client, or the care provider of a child client with diminished capacity, the consequences of violating the trial court’s order and the continuing jurisdiction of the court; and 


	3. The parent’s lawyer should ensure that the parent client is informed of and understands the nature, obligations, and consequences of the decision, and the need for the client to cooperate with the trial court’s orders. The parent’s lawyer should also explain the parent client’s rights and possibilities of post-trial motions to reconsider, set aside, modify, or review the jurisdictional finding, as well as the right to appeal. The parent’s lawyer should explain the consequences of violating the trial court’s order and the continuing jurisdiction of the court; 



	4. After the jurisdictional hearing or adjudication, the child’s lawyer should: 

a. Carefully review the judgment and advise the child client about potential issues for appeal; 
b. Advise the child client in writing of the timelines for filing a notice of appeal and the child lawyer’s ability to represent the child client on appeal; and 

c. Assist the child in locating an appellate lawyer to handle the appeal if the child’s trial lawyer is unable to undertake such representation and take whatever steps are necessary to preserve the child client’s right to appeal the judgment. 


	4. After the jurisdictional hearing or adjudication, the parent’s lawyer should: 

a. Carefully review the judgment and advise the parent client about potential issues for appeal; 

b. Advise the parent client in writing of the timelines for filing a notice of appeal and the parent’s lawyer’s ability to represent the parent client on appeal; and 

c. Assist the parent client in locating an appellate lawyer to handle the appeal if the parent’s trial lawyer is unable to undertake such representation and take whatever steps are necessary to preserve the parent client’s right to appeal the judgment. If the parent’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures. 



	If the child’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures.

	5. If a child 
is found within the jurisdiction of a court following a parent client’s failure to appear and the parent’s lawyer has been relieved as counsel, the parent’s lawyer should promptly notify the parent client of the entry of the judgment and advise them of the steps necessary to set aside the judgment based on excusable neglect. If the parent’s lawyer is court-appointed and the parent client wishes to request that the judgment be set aside, the parent’s lawyer should immediately contact the court to request re-appointment and thereafter promptly file the necessary pleadings on behalf of the parent client. 



	C. DISPOSITION HEARINGS: Explain the nature of the hearing to the child client, the issues involved and alternatives available to the Court: 


	C. DISPOSITION HEARINGS: At the hearing, the parent’s lawyer should be prepared to present a disposition plan on behalf of the parent client, as well as to respond to inaccurate or unfavorable information presented by other parties, ensuring that all reasonably available and mitigating factors and favorable information is presented to the court and obtaining all appropriate order to protect the parent client’s rights and interests. The parent’s lawyer shall be prepared to: 



	1. When court has found sufficient evidence to support jurisdiction - the child’s lawyer should still, when appropriate, ask the court to not exercise jurisdiction and move to dismiss the petition on the ground that jurisdiction is not in the best interests of the child client because the child client and his or her family do not require supervision, treatment or placement; 


	1. Explain to the parent client the nature of the hearing, the issues involved and the alternatives open to the court; 



	2. A child’s lawyer should advocate the least restrictive disposition possible that can be supported and is consistent with the child client’s needs and desires; 


	2. Investigate all sources of evidence that will be presented at the hearing and interview material witnesses. The parent’s lawyer also has an independent duty to investigate the parent client’s circumstances, including such factors as previous history, family relations, economic conditions, and any other information relevant to disposition; 



	3. Respond to inaccurate or unfavorable information presented by other parties; 


	3. When court has found sufficient evidence to support jurisdiction – the parent’s lawyer should still, when appropriate, ask the court to not exercise jurisdiction and move to dismiss the petition on the ground that jurisdiction is not in the best interests of the child because the child and family do not require supervision, treatment, or placement; 



	4. Ensure that all reasonably available and mitigating factors and favorable information is presented to the court; and 


	4. A parent’s lawyer should advocate the least restrictive disposition possible that can be supported and is consistent with the parent client’s needs and desires; and 



	5. When appropriate the child’s lawyer should: 

a. Request the Court to order the department to provide services and set concrete conditions of return of the child client to the parent; 

b. Be prepared to present evidence on whether the reasonableness or unreasonableness of the agency’s efforts and alternative efforts were active or reasonable; 

c. Request a no reasonable/no active efforts finding; 

d. Request an order specifying what future services will make the changes in the family needed to correct the problems necessitating intervention and constituting “reasonable efforts” by the agency; 

e. Request orders for services or agreements that include (but are not limited to): 

1) Family Preservation Services; 

2) Medical and mental health care; 

3) Drug and alcohol treatment; 

4) Parenting education; 

5) Housing; 

6) Recreational or social services; 

7) Domestic violence counseling; 

8) Anger-management counseling; 

9) Independent living services; 

10) Sex-offender treatment; and 

11) Other individual services. 

f. The child’s lawyer should assure the order includes a description of actions to be taken by the parent to correct the identified problems as well as a timetable for accomplishing the changes required; 

g. The child’s lawyer should request specific visitation orders addressing visitation between the child client and parent, between siblings and between the child client and other significant persons in the child client’s life; 

h. The child’s lawyer should, when appropriate, request an educational advocate (surrogate) for the child client. When appropriate the child’s lawyer should seek child support orders; 

i. The child’s lawyer should seek to ensure continued representation of the child client at all future hearings and reviews - set a next date; and 

j. The child’s lawyer should assure that the child client is informed of and understands the nature, obligations and consequences of the dispositional decision, and the need for the child client to cooperate with the dispositional orders. The child’s lawyer should also explain the child client’s rights and possibilities of post-trial motions to reconsider, set aside, modify or review the disposition, as well as the right to appeal. The child’s lawyer should explain the consequences of violating the dispositional order and continuing jurisdiction of the court. 


	5. At the hearing, a parent’s lawyer should, when appropriate should: 

a. Request the Court to order the department to provide services and set concrete conditions of return of the child/ren to the parent client; 

b. Be prepared to present evidence on whether the reasonableness or unreasonableness of the agency’s efforts and alternative efforts were active or reasonable; 

c. Request a no reasonable/no active efforts finding; 

d. Request an order specifying what future services will make the changes in the family needed to correct the problems necessitating intervention and constituting reasonable/active efforts by the agency; 

Request orders for services or agreements that include (but are not limited to): 

1) Family preservation services; 

2) Medical and mental health care; 

3) Drug and alcohol treatment; 

4) Parenting education; 

5) Housing; 

6) Recreational or social services; 

7) Domestic violence counseling; 

8) Anger-management counseling; 

9) Independent living services; 

10) Sex-offender treatment; and 

11) Other individual services. 

f. The parent’s lawyer should assure the order includes a description of actions to be taken by the parent client to correct the identified problems as well as a timetable for accomplishing the changes required; 

g. The parent’s lawyer should request specific visitation orders covering visitation between child and the parent client, between siblings, and between the child and other significant persons; 

h. The parent’s lawyer should, when appropriate, request that the court appoint counsel, a court-appointed special advocate (CASA) or an educational advocate (surrogate parent) for the child. When appropriate the paren’st lawyer should seek child support orders; 

i. The parent’s lawyer should seek to ensure continued representation of the parent client at all future hearings and reviews; and 

j. The parent’s lawyer should assure that the parent client is informed of and understands the nature, obligations, and consequences of the dispositional decision, and the need for the parent client to cooperate with the dispositional orders. The parent’s lawyer should also explain the parent client’s rights and possibilities of post-trial motions to reconsider, set aside, modify, or review the disposition, as well as the right to appeal. The parent’s lawyer should explain the consequences of violating the dispositional order and continuing jurisdiction of the court. 

(Note: Rules of evidence do not apply at disposition hearings. See ORS 419B.325.)

	D. REVIEW HEARINGS AND CITIZEN REVIEW BOARD REVIEWS: The child’s lawyer has a critical role at review hearings and Citizen Review Board (CRB) review because at the hearing the court or CRB panel reviews the child client’s conditions and circumstances, evaluates the parties progress toward achieving the case plan, assesses the adequacy of the services offered to the family and child client, and considers whether jurisdiction should continue. The child’s lawyer should be fully prepared to represent the child client at all reviews and CRB’s. 


	D. REVIEW HEARINGS AND CITIZEN REVIEW BOARD REVIEWS: The role of the parent’s lawyer is critical at review and Citizen Review Board (CRB) review because at the hearing the court or CRB panel reviews the child’s conditions and circumstances, evaluates the parties progress toward achieving the case plan, assesses the adequacy of the services offered to the family, and considers whether jurisdiction should continue. The parent’s lawyer should be fully prepared to represent the parent client at all reviews and CRB’s. 

The parent clients is also entitled to request reviews in the case as they arise. The parent’s lawyer should seek a review to request return of the child when any event happens that may significantly affect the need for continued placement. The parent’s lawyer should also request a review when court intervention is necessary to resolve a dispute over such matters as visitation, placement, or services.


	1. A child client is entitled to request reviews to review issues in the case as issues arise that cannot be resolved without court intervention. The child’s lawyer should seek a review to court intervention if necessary to resolve a dispute over such matters as visitation, placement or services; 


	1. Whether a review is periodic or at the request of one of the parties, the parent’s lawyer should conduct appropriate investigation to prepare for the review which may include: 

a. Reviewing agency files and the report prepared for the review and obtaining all relevant discovery; 

b. Interviewing the parent client prior to the hearings and obtain supplemental reports and information for the parent client prior to the hearing; 

c. Interviewing the caseworker to determine his or her assessment of the case, the case plan, the child’s placement and progress, and the parent’s cooperation and progress; 

d. Contacting other agencies and professionals who are providing services to the child or parents and seeking appropriate documentation to verify the progress by the client; 

e. Interviewing other potential witnesses, which may include relatives, neighbors, school personnel, and foster parents; and 

f. Subpoenaing needed witnesses and records. 



	2. Whether a review is periodic or at the request of one of the parties, the child’s lawyer should conduct appropriate investigation to prepare for the review which may include: 

a. Reviewing the agency file and the report prepared for the review and obtaining all relevant discovery; 

b. Interviewing the child client prior to the hearings and obtain supplemental reports and information for child client prior to the hearings; 

c. Interviewing the caseworker to determine his or her assessment of the case, the case plan, the child client’s placement and progress, and the parent’s cooperation and progress; 

d. Contacting other agencies and professionals who are providing services to the child client or parents and seeking appropriate documentation to verify the progress; 

e. Interviewing other potential witnesses, which may include relatives, neighbors, school personnel and foster parents; and 

f. Subpoenaing needed witnesses and records. 


	2. At all review hearings and CRB reviews, the parent’s lawyer should be prepared to present information supporting the parent client’s position and whether the parties are taking the necessary steps to achieve the chosen plan in a timely fashion. The parent’s lawyer should consider submitting a written report on behalf of the parent client. The parent’s lawyer should specifically address: 

a. Whether there is a basis for jurisdiction to continue; 

b. Whether there is a need for continued placement of the child; 

c. Reasons the child can or cannot presently be protected for the identified problems in the home even if services are provided; 

d. Whether the agency is making reasonable or active efforts to rehabilitate and reunify the family or to achieve another permanent plan; 

e. Why services have not been successful to date; 

f. Whether the court-approved plan for the child remains the best plan; 

g. Whether the case plan or service agreement needs to be clarified or modified; 

h. The parent client’s position on the development of the concurrent case plan; 

i. The appropriateness of the child’s placement; 

j. Whether previous court orders regarding visitation, services, and other case related issues should be modified; and 

k. Whether jurisdiction should continue. 



	3. At all review hearings and CRB reviews, the child’s lawyer should be prepared to present information supporting the child client’s position and whether the parties are taking the necessary steps to achieve the chosen plan in a timely fashion. The child’s lawyer should consider submitting a written report on behalf of the child client. The child’s lawyer should address: 

a. Whether there is a basis for jurisdiction to continue; 

b. Whether there is a need for continued placement of the child client; 

c. Reasons the child client can or cannot presently be protected for the identified problems in the home even if services are provided; 

d. Whether the agency is making reasonable or active efforts to rehabilitate and reunify the family or to achieve another permanent plan; 

e. Why services have not been successful to date; 

f. Whether the court-approved plan for the child client meets the child client’s expressed desires or for a child client with diminished capacity, is the best plan for the child client; 

g. Whether the case plan or service agreement needs to be clarified or modified; 

h. The child client’s position on the development of the concurrent case plan; 

i. The appropriateness of the child client’s placement; 

j. Whether previous court orders regarding visitation, services and other case related issues should be modified; and 

k. Whether jurisdiction should continue. 


	3. At all review hearings and CRB reviews, the parent’s lawyer should request specific findings and orders that advance the parent client’s case; and 



	4. At all review hearings and CRB reviews, the child’s lawyer should request specific findings and orders that advance the child client’s position. 


	4. At all review hearings and CRB reviews, the lawyer should ensure that the parent client receive a clear and authoritative statement of the court’s expectations, the statutory time-lines, the possibility of return of the child if sufficient progress is made, and the risk of implementation of the concurrent case plan. The parent’s lawyer should ask the court to schedule a subsequent hearing (unless wardship terminated). 



	E. PERMANENECY HEARINGS: Because this is the hearing where the court determines what the permanent plan for the child client should be, including return to parent, adoption, guardianship or other planned permanent living arrangements, the child’s lawyer should take particular care in preparing for a permanency hearing and ensure that he or she is well acquainted with the case history and case files involving the family. The child’s lawyer should be prepared to present evidence and zealously advocate the child client’s position about the permanent plan. 


	E. PERMANENCY HEARINGS: This is the hearing where the court determines what the permanent plan for the child should be, including return to parent, adoption, guardianship, or other planned permanent living arrangements. The parent’s lawyer should take particular care in preparing for a permanency hearing and ensure that the he or she is well acquainted with the case history and case files. The parent’s lawyer should be prepared to present favorable evidence and zealously advocate the parent client’s position about the permanent plan. 

It is the Department of Human Services burden to prove its efforts were reasonable and despite those efforts progress on behalf of the parent client has not been sufficient, measured against the pled and proven basis for jurisdiction.

	1. The child’s lawyer should consult with the other parties prior to the permanent planning hearing to determine whether the parties are in agreement on the proposed permanent plan; 


	1. The parent’s lawyer should consider requesting that the court schedule a permanency hearing in furtherance of the parent client’s goals; 



	2. If the hearing will be a contested permanent plan hearing, the child’s lawyer should be prepared to call witnesses and advocate the child client’s position during the hearing: 

a. The child’s lawyer should request sufficient court time to adequately present the child client’s position, including live witness testimony; and 

b. The child’s lawyer should consider submitting a written permanency memorandum in support of the child client’s position. 


	2. The parent’s lawyer should conduct an investigation as described above. In addition the parent’s lawyer should be prepared to address what the long-term plan for the child should be, including: 

a. A specific date on which the child is to be returned home; 

b. A date on which the child will be placed in an alternative permanent placement; 

c. Whether the child will remain in substitute care on a permanent or long term basis; and 

d. Whether substitute care will be extended for a specific time, with a continued goal of family reunification. 



	3. At the permanency hearing, the child’s lawyer should be prepared to present evidence on what the permanent plan for the child client should be, including whether to continue toward a plan of family reunification, a motion to dismiss or implementation of a concurrent plan; 


	3. At the permanency hearing, the parent’s lawyer should be prepared to present evidence on what the permanent plan for the child should be, including whether to continue toward a plan of family reunification, a motion to dismiss or implementation of a concurrent plan. The parent’s lawyer should request sufficient court time to adequately present the parent client’s position, including live witness testimony. The parent’s lawyer should consider submitting a written permanency memorandum in support of the parent client’s position; 



	4. At a permanency hearing, the child’s lawyer should request specific findings and orders that advance the child client’s position, including but not limited to a specific extension of time for reunification if appropriate and the specific services and progress required during that time; and 


	4. At a permanency hearing, the parent’s lawyer should request specific findings and orders that advance the parent client’s position, including but not limited to a specific extension of time for reunification is appropriate and the specific services and progress required during that time; and 



	5. The child’s lawyer should carefully review the court order from the permanency hearing with the child client including if appropriate, the option to seek review of the order including appellate review of any final orders. 


	5. The parent’s lawyer should carefully review the court order from the permanency hearing with the parent client and discuss a parent client’s option to review, including appellate review of any final orders. 



	F. TERMINATION OF PARENTAL RIGHTS HEARINGS: Termination of parental rights is a drastic and permanent deprivation of the fundamental right of family membership which can permanently sever the legal relationship of a child client from his or her parents as well as other members of his or her extended family. It has been said that only the death penalty is a more sever intrusion into personal liberty. Thus, the child’s lawyer should be zealous and meticulous in investigating and preparing for termination of parental rights trial. 


	F. TERMINATION OF PARENTAL RIGHTS HEARINGS is a drastic and permanent deprivation of the fundamental right of family membership. As such, the parent’s lawyer should be zealous and meticulous in investigating and preparing for termination of parental rights hearings. 



	1. In preparation for a termination trial, the child’s lawyer should: 

a. Thoroughly review the entire record of the case, carefully analyzing court orders and CRB findings and recommendations; 

b. Completely investigate the case, paying particular attention to issues unique to termination, such as the adoptability of the child client and whether termination of parental rights is in the child client’s best interest, including: 

1) The child client’s relationship with his or her parents; 

2) The importance of the maintaining a relationship with the child client’s siblings and other relatives; 

3) The child client’s ability to bond to an adoptive resource; and 

4) Preserving the child client’s cultural heritage. 

c. Prepare a detailed chronology of the case to use in case presentation and in developing a theory and strategy for the case; 

d. Research termination statutes and case law, with particular attention to constitutional issues, and prepare trial memorandum if necessary; 

e. Obtain and review records to be submitted to the court and prepare objections or responses to objections to these documents; 

f. Subpoena and carefully prepare witnesses; 

g. If the child client will be called as a witness, carefully prepare the child client to testify at the termination trial; 

h. Evaluate evidentiary issues and file motions in limine as appropriate and lay proper evidentiary foundations as needed during trial; 

i. Be aware of the heightened standard of proof in termination cases - clear and convincing evidence for most cases, and beyond a reasonable doubt in cases covered by the Indian Child Welfare Act; 

j. Evaluate and be prepared if necessary to move to recuse or disqualify the trial judge; and 

k. Be aware of alternatives to termination of parental rights, including but not limited to guardianship and open adoption to achieve permanency for the child client and if appropriate advocate the child client’s preferred permanency option. 


	1. For zealous and meticulous advocacy, the parent’s lawyer should: 

a. Thoroughly review the entire record of the case, carefully analyzing court orders and CRB findings and recommendations and review the case with the parent client; 

b. Completely investigate the case, paying particular attention to issues unique to termination, such as the adoptability of the child and whether termination of parental rights is in the child’s best interest, including: 

1) The child’s relationship with his or her parent; 

2) The importance of the maintaining a relationship with the child’s siblings and other relatives; 

3) The child’s ability to bond to an adoptive resource; and 

4) Preserving the child’s cultural heritage. 

c. Prepare a detailed chronology of the case to use in case presentation and in developing a theory and strategy for the case; 

d. Research termination statutes and case law, with particular attention to constitutional issues, and prepare trial memorandum if necessary; 

e. Obtain and review records to be submitted to the court and prepare objections or responses to objections to these documents; 

f. Subpoena and carefully prepare witnesses; 

g. Carefully prepare the parent client to testify at the termination trial and advise the client of the consequences of failing to appear at a mandatory court appearance in termination proceeding; 

h. Evaluate evidentiary issues and file motions in limine as appropriate and lay proper evidentiary foundations as needed during the trial; 

i. Be aware of the heightened standard of proof in termination cases - clear and convincing evidence for most cases, and beyond a reasonable doubt in cases covered by the Indian Child Welfare Act (ICWA); 

j. Be prepared to present evidence of or address the agency’s failure to adequately assist the parent client; 

k. Evaluate and be prepared if necessary to move to recuse or disqualify the trial judge; and 

l. Be aware of alternatives to termination of parental rights, including but not limited to guardianship and open adoption to achieve permanency for the child. 



	2. The child’s lawyer should meet with the child client to discuss the termination petition and determine the child client’s position on termination of parental rights; and 


	2. The parent’s lawyer should meet with the parent client to discuss the termination petition and the consequences of an involuntary judgment of termination of parental rights. The parent’s lawyer should also discuss alternatives to trial with the parent client, including voluntary relinquishments of parental rights, open adoption agreements, post-adoption contact agreements, guardianship, other planned permanent living agreements, conditional relinquishments and continuance of the trial. If the parent client wishes to pursue an alternative to trial, the parent’s lawyer should advocate for the parent client’s position; 



	3. In preparation for and during the termination trial, the child’s lawyer should be: 

a. Prepared to submit a trial memorandum in support of child client’s position; 

b. Prepared to offer or agree to stipulations regarding the evidence; 

c. Prepared to offer and stipulate to facts; 

d. Prepared to examine witnesses both on direct and cross-examination; 

e. Prepared to lay the proper evidentiary foundations; 

f. Prepared to make opening and closing statements; and 

g. Create an adequate record of the case and preserve any issues appropriate for appeal. 


	3. When a parent client fails to appear at a mandatory termination proceeding the parent’s lawyer should consider the following options: 

a. To seek a continuance in order to allow the parent client to appear; and 

b. To request withdrawal as parent’s lawyer of record for the absent parent client. 



	
	4. In preparation for and during the termination trial, the parent’s lawyer should be: 

a. Prepared to submit a trial memorandum in support of parent client’s position; 

b. Prepared to offer or agree to stipulations regarding the evidence; 

c. Prepared to offer and stipulate to facts; 

d. Prepared to examine witnesses both on direct and cross-examination; 

e. Prepared to lay the proper evidentiary foundations; 

f. Prepared to make opening and closing statements; and 

g. Create an adequate record of the case and preserve any issues appropriate for appeal. 




�Proposed language from Amy Miller and Angela Sherbo.


�This is a separate paragraph (without its own number on the child side.  On the parent side, this language is incorporated into the checklist under 4©.


�Should this be parent?


�This language is not broken out on the parent side, but is on the child side.  
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