Appendices A – D

APPENDIX A –

ANCILLARY AREAS OF LAW WITH WHICH LAWYERS SHOULD BE SUFFICIENTLY FAMILIAR TO RECOGNIZE THEIR RELEVANCE TO PARTICULAR CASES

(1) State laws and rules of civil procedure;

(2) State laws and rules of criminal procedure;

(3) State laws and rules of administrative procedure;

(4) State laws concerning public benefits, education, and disabilities;

(5) State laws regarding domestic violence;

(6) State domestic relations laws, especially those regarding paternity, guardianships, and adoption; 

(7) The rights a client might have as a result of being the victim of a crime;

(8) Indian Child Welfare Act (ICWA) 25 U.S.C. §§ 1901-1963 (1978), ICWA regulations in 2016 which took effect on December 12, 2016. 81 Fed. Reg. 38,778 (June 14, 2016); and Bureau of Indian Affairs Guidelines (2016) https://www.indianaffairs.gov/WhoWeAre/BIA/OIS/HumanServices/IndianChildWelfareAct/index.htm;

(9) Individuals with Disabilities Education Act (IDEA), P.L. 91-230 (84 Stat. 191);

(10) Interstate Compact on Placement of Children (ICPC);

(11) The Uniform Child Custody Jurisdiction Enforcement Act (UCCJEA) and the Parental Kidnapping Prevention Act, P.L. 96-611 (94 Stat. 3568);
(12) Titles IV-B and IV-E of the Social Security Act, including the Adoption and Safe Families Act (ASFA), 42 U.S.C. §§ 620-679 (1997) and the ASFA Regulations, 45 C.F.R. Parts 1355, 1356, 1357  

(13) Child Abuse Prevention Treatment Act (CAPTA), P.L. 93-247;

(14) Fostering Connections to Success and Increasing Adoptions Act of 2008, P.L. 110-351 (122 Stat. 3949);

(15) McKinney-Vento Homeless Assistance Act, 42 U.S.C. §§ 11431-11435 (1987);

(16) Multi-Ethnic Placement Act (MEPA), as amended by the Interethnic Adoption Provisions of 1996 (MEPA-IEP) 42 U.S.C. § 622 (b)(9) (1998), 42 U.S.C. § 671(a)(18) (1998), 42 U.S.C. § 1996b (1998);

(17) Foster Care Independence Act of 1999 (FCIA), P.L. 106-169 (113 Stat. 1822);

(18) Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794 (1982);

(19) Family Education Rights Privacy Act (FERPA), 20 U.S.C. § 1232g; 34 C.F.R. 99;
(20) Health Insurance Portability and Accountability Act of 1996 (HIPPA), P. L. 104-191 § 264, 42 U.S.C. § 1320d-2 (in relevant part);
(21) Public Health Act, 42 U.S.C. § 290dd-2 and 42 C.F.R. Part 2 (pertaining to confidentiality of individual information);

(22) Immigration laws relating to child welfare and child custody;

(23) ORS 419B.851(3), statutory implementation of the Vienna Convention on Consular Relations, April 24, 1963, Article 36, regarding service of process, and 8 C.F.R. § 236.1;
(24) The Hague Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption;

(25) The International Parental Kidnapping Crime Act of 1993 (IPKCA), 18 U.S.C. § 1204 (1993). 

(26) The Hague Convention on the International Aspects of Child Abduction Act, implemented by ICARA, 42 U.S.C. § 11603 et seq.;

(27) The Hague Convention on the Service of Judicial and Extrajudicial Documents Abroad.

APPENDIX B – 

ADDITIONAL AREAS IN WHICH LAWYERS SHOULD SEEK TRAINING

(1) Stages of child development and patterns of growth as related to child abuse and neglect;

(2) Physical and mental health risks factors associated with children’s placement in foster care;

(3) Racial and ethnic disparities in child dependency cases;

(4) Cultural and ethnic differences as they relate to child-rearing;  

(5) Substance abuse and resources for substance abusing families;  

(6) Domestic violence, its effect on parents, children, and families and appropriate resources;

(7) Family preservation services;  

(8) Resources for the diagnosis and treatment of sexual abuse, physical abuse, and emotional abuse;  

(9) Resources for the treatment and recognition of non-organic failure to thrive;  

(10) Educational, mental health, and other resources for special needs children, including infants and preschoolers;  

(11) The appropriateness of various types of placement;  

a. The efforts that should be made to ensure a smooth, timely transition between placements;  

b. The effect of the placement on visitation by parents, siblings, and other relatives and on the services needs of the child;

c. The transracial, transcultural, and language aspects of the placement;  

(12) The importance of placing siblings together when appropriate;  

(13) Risk assessment prior to reunification;  

(14) The use and appropriateness of psychotropic drugs for children;  

(15) Government benefits available in dependency cases, such as Social Security payments including non-needy relative grants, AFDC, and AFDC-FC, adoption assistance programs, and crime victims programs;  

(16) Transition plans and independent living programs for teens, including emancipation issues;  

(17) Accessing private insurance for services.

APPENDIX C:

CHECKLISTS FOR SPECIFIC HEARINGS FOR LAWYERS FOR CHILDREN:
A. SHELTER HEARINGS: 
1. Discovery: Obtain copies of all relevant documents including, but not limited to: 

a. Shelter report; 

b. Police report(s); and 

c. Prior Child Welfare referrals. 
2. Child Client interview: If the child client is present or available by phone, take time to talk with him or her before the shelter hearing.  Talk with the child client about: 

a. Purpose of the hearing; 

b. Placement preference if applicable;

c. Educational needs (identify home school); 

d. Visitation; and 

e. Child client’s preferred outcome. 

Ask for a recess or a continuance if necessary. 

3. Assist the child client in exercising his or her right to an evidentiary hearing to require the Department of Human Services (hereinafter the “agency”) to demonstrate to the court that the child client can be returned home without further danger of suffering physical injury or emotional harm, endangering or harming others, or not remaining within the reach of the court process before adjudication;

4. When appropriate, present facts and law regarding: 

a. Jurisdictional sufficiency of the petition; 

b. Appropriateness of venue;

c. Applicability of Indian Child Welfare Act (ICWA); 

d. Applicability of Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA);  

e. Adequacy of notice provided to parties and tribes if applicable; 

f. Establishment of paternity; 

g. Why continuation of the child client in the home would be contrary to his or her welfare or why it is not in the best interest or welfare of the child client to be removed; 

h. Whether reasonable or active efforts were made to prevent removal;

i. Whether diligent efforts have been made to place with family; 

j. Maintain the existing school unless it is in the best interest of the child client to change schools;

k. Whether reasonable and available services can prevent or eliminate the need to separate the family; 

l. Whether the placement proposed by the agency is the least disruptive and most family-like setting that meets the needs of the child client; and

m. The possibility of placement with appropriate non-custodial parents and relatives and corresponding diligent efforts requirement.

5. If ICWA applies, the child’s trial lawyer should consult with the child client about transfer of the case to tribal court and take appropriate action.

6. When appropriate, request temporary orders including, but not limited to: 

a. Temporary restraining orders, including orders expelling an allegedly abusive parent from the home; 

b. Orders governing future conduct of the parties. (For example, not discussing allegations with the child client, remaining clean and sober while the child client is present, etc.) ; 
c. Visitation orders that are reasonable and flexible and take into consideration the child client’s age and activities.  Orders which specify the frequency and manner of visitation may be appropriate. See ORS 419B.337(3) 
(the juvenile court may, order that the agency provide a certain number of visits weekly and that the visits be supervised or unsupervised) and OAR 413-070-0830 
(parents and children have the right to visit as often as reasonably necessary; insufficient agency resources are not justification for lack of visitation);
d. Orders for child support; 
e. Orders for the agency to investigate relatives and friends of the family as potential placements or to place sibling groups together; 
f. Orders for the agency to provide appropriate treatment for the child client; 
g. Orders permitting return of the child client prior to the jurisdictional hearing; and

h. Orders maintaining attendance at existing school.

7. Review the Order with the child client or, if appropriate, child client’s care provider if the child client has diminished capacity: 

a. Discuss reviewability of Shelter Order:

1) Orders by referee’s can be reviewed by a sitting judge; 

2) Right (and process) to appeal; and

3) Possibility of pursuing a writ of habeas corpus.

b. Review the consequences of not abiding by the Order.

B. JURISDICTION/ADJUDICATION HEARING: 
1. Review and prepare materials (including fact and legal argument) available at the trial, including all pleadings, discovery and investigate reports, as well as, relevant statutes, case law and the evidence code.

2. Create a draft outline of: 

a. Opening and closing statements; 

b. Direct and cross examination plans for all witnesses and, if necessary, prepare the child client to testify; and

c. Findings of fact and conclusions of law to be requested at the conclusion of the hearing. 

3. If the agency makes an amendment to the petition make sure there is sufficient notice and time to argue the amended allegation(s). Request a continuance if necessary. 

4. The child’s trial lawyer should ensure that the child client is informed of and understand the nature, obligations and consequences of the decision, and the need for the child client to cooperate with the trial court’s orders. The child’s trial lawyer should also explain the child client’s rights and possibilities of post-trial motions to reconsider, set aside, modify or review the jurisdictional finding, as well as the right to appeal. The child’s trial lawyer should explain the consequences of violating the trial court’s order and the continuing jurisdiction of the court and, if the child client has diminished capacity and it is appropriate to do so, discuss the court’s order with the child client’s care provider. 

5. After the jurisdictional hearing or adjudication, the child’s trial lawyer should: 

a. Carefully review the judgment and advise the child client about potential issues for appeal; 
b. Advise the child client in writing of the timelines for filing a notice of appeal; and 

c. If the child’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures.

C. DISPOSITION HEARINGS: 
1. Explain to the child client the nature of the hearing, the issues involved and the alternatives open to the court. 

2. When the court has found sufficient evidence to support jurisdiction - the child’s trial lawyer should still, when appropriate, ask the court to not exercise jurisdiction and move to dismiss the petition on the ground that jurisdiction is not in the best interests of the child client because the child client and his or her family do not require supervision, treatment, or placement.

3. Investigate all sources of evidence that will be presented. The child’s trial lawyer has an independent duty to investigate the child client’s circumstances, including such factors as previous history, family relations, and any other information relevant to disposition.

4. Ensure that all reasonably available and mitigating factors and favorable information is presented to the court.
5. During the disposition hearing: 

a. Advocate for the least restrictive disposition possible that can be supported and is consistent with the child client’s needs and desires; 

b. Request the court order the agency to provide services and set concrete conditions of return of the child client to the parent;

c. Present evidence on whether the reasonableness or unreasonableness of the agency’s efforts were active or reasonable; 
d. Request a no reasonable/no active efforts finding if appropriate; 
e. Request an order identifying specific services needed to ameliorate the jurisdictional bases. Services may include (but are not limited to): 
1) Family preservation services; 

2) Medical and mental health care; 

3) Drug and alcohol treatment; 

4) Parenting education; 

5) Housing; 

6) Recreational or social services; 

7) Domestic violence counseling; 

8) Anger-management counseling; 

9) Independent living services; 

10) Sex-offender treatment; and 

11) Other individual services. 
f. Ensure the order includes a description of actions to be taken by the parent client to correct the identified problems as well as a timetable for accomplishing the changes required;

g. Request specific visitation orders covering visitation between child client and the parent, between siblings, and between the child and other significant persons;

h. Request that the court appoint an educational advocate (surrogate parent) for the child client; 
i. Seek child support orders; and
j. Seek to ensure continued representation of the child client at all future hearings and reviews (set date for next proceeding).
6. After the disposition hearing:

a. Ensure that the child client is informed of and understands the nature, obligations, and consequences of the dispositional decision, and the need to cooperate with the dispositional orders; 

b. Explain the child client’s rights and possibilities of post-trial motions to reconsider, set aside, modify, or review the disposition, as well as the right to appeal; and 

c. Explain the consequences of violating the dispositional order and continuing jurisdiction of the court.

D. REVIEW HEARINGS AND CITIZEN REVIEW BOARD (CRB) REVIEWS: 
1. The child client is entitled to request reviews in the case as they arise. The child’s trial lawyer should seek a review to request return of the child client when any event happens that may significantly affect the need for continued placement. The child’s trial lawyer should also request a review when court intervention is necessary to resolve a dispute over such matters as visitation, placement, or services.

2. Conduct appropriate investigation to prepare for the review which may include: 

a. Reviewing agency files and the report prepared for the review and obtaining all relevant discovery; 

b. Interviewing the child client prior to the hearings and obtaining supplemental reports and information for the child client prior to the hearing; 

c. Interviewing the caseworker to determine his or her assessment of the case, the case plan, the child client’s placement and progress, and the parent’s cooperation and progress; 

d. Contacting other agencies and professionals who are providing services to the child client  or parents and seeking appropriate documentation to verify the progress by the child client; 

e. Interviewing other potential witnesses, which may include relatives, neighbors, school personnel, and foster parents; and 

f. Subpoenaing needed witnesses and records. 

3. During review hearings and CRB reviews:

a. Present information supporting the child client’s position and whether the parties are taking the necessary steps to achieve the chosen plan in a timely fashion.

b. Consider submitting a written report on behalf of the child client. The child’s trial lawyer should specifically address: 

1) Whether there is a current basis for jurisdiction to continue;

2) Whether there is a need for continued placement of the child client; 

3) Whether the agency is making reasonable or active efforts to rehabilitate      and reunify the family or to achieve another permanent plan;

4) Why services have not been successful to date;

5) Whether the court-adopted plan for the child client remains the best plan;

6) Whether the agency case plan or service agreement needs to be clarified or modified; 

7) The child client’s position on the development of the concurrent case plan;

8) The appropriateness of the child client’s placement; and

9) Whether previous court orders regarding visitation, services, and other case related issues should be modified.

4. After review hearings and CRB reviews carefully review the order from the hearing with the child client and discuss the parent’s option to review, including appellate review of any final orders. 

5. Ask the court to schedule a subsequent hearing (unless wardship terminated).

E. PERMANENT PLANNING HEARINGS:
1. Consider requesting that the court schedule a permanency hearing in furtherance of the child client’s goals.

2. Conduct an independent investigation as described in Section D. In addition, the child’s trial lawyer be prepared to address what the long-term plan for the child client should be, including: 
a. A specific date on which the child client is to be returned home; 

b. A date on which the child client will be placed in an alternative permanent placement; 

c. Whether the child client will remain in substitute care on a permanent or long term basis; and 
d. d. Whether substitute care will be extended for a specific time, with a continued goal of family reunification. 

3. During the permanency hearing:

a. Request sufficient court time to adequately present the child client’s position, including live witness testimony;

b. Present evidence on what the permanent plan for the child should be, including whether to continue toward a plan of family reunification, a motion to dismiss or implementation of a concurrent plan; 

c.  Consider submitting a written permanency memorandum in support of the child client’s position; and  

d. Request specific findings and orders that advance the child client’s position, including but not limited to a specific extension of time for reunification and the specific services and progress required during that time;

4. The child’s trial lawyer should carefully review the court order from the permanency hearing with the child client including, if appropriate, the option to seek review of the order and appellate review of any final orders. 

F. TERMINATION OF PARENTAL RIGHTS HEARINGS:
1. In preparation for a termination trial the child’s trial lawyer should: 

a. Thoroughly review the entire record of the case, carefully analyzing court orders and CRB findings and recommendations; 
b. Completely and independently investigate the case, paying particular attention to issues unique to termination, such as the adoptability of the child client and whether termination of parental rights is in the child client’s best interest, including: 

1) The child client’s relationship with his or her parents; 

2) The importance of the maintaining a relationship with the child client’s siblings and other relatives; 

3) The child client’s ability to bond to an adoptive resource; and 

4) Preserving the child client’s cultural heritage. 

c. Prepare a detailed chronology of the case to use in case presentation and in developing a theory and strategy for the case; 

d. Research termination statutes and case law, with particular attention to constitutional issues, and prepare trial memorandum if necessary; 

e. Obtain and review records to be submitted to the court and prepare objections or responses to objections to these documents; 

f. Subpoena and carefully prepare witnesses; 

g. If the child client will be called as a witness, carefully prepare the child client to testify at the termination trial; 

h. Evaluate evidentiary issues and file motions in limine as appropriate and lay proper evidentiary foundations as needed during trial; 

i. Be aware of the heightened standard of proof in termination cases - clear and convincing evidence for most cases, and beyond a reasonable doubt in cases covered by the ICWA; 

j. Be prepared to present evidence of or address the agency’s failure to adequately assist the parent or child client; 

k. Evaluate and be prepared if necessary to move to recuse or disqualify the trial judge; and 

l. Be aware of alternatives to termination of parental rights, including but not limited to guardianship and open adoption to achieve permanency for the child client.
2. The child’s trial lawyer should meet with the child client to discuss the termination petition and determine the child client’s position on termination of parental rights.
3. The child’s trial lawyer should discuss alternatives to trial with the child client, including voluntary relinquishments of parental rights, open adoption agreements, post-adoption contact agreements, guardianship, other planned permanent living agreements, conditional relinquishments, and continuance of the trial. If the child client wishes to pursue an alternative to trial, the child’s trial lawyer should advocate for the child client’s position; 
4. In preparation for and during the termination trial, the child’s trial lawyer should be: 
a. Prepared to submit a trial memorandum in support of child client’s position; 

b. Prepared to offer or agree to stipulations regarding the evidence; 

c. Prepared to offer and stipulate to facts; 

d. Prepared to examine witnesses both on direct and cross-examination; 

e. Prepared to lay the proper evidentiary foundations; 

f. Prepared to make opening and closing statements; and 

g. Create an adequate record of the case and preserve any issues appropriate for appeal. 
5. After the termination of parental rights trial, the child’s trial lawyer should: 

a. Carefully review the judgment and advise the child client about potential issues for appeal; 
b. Advise the child client in writing (if developmentally appropriate) of the timelines for filing a notice of appeal; and 
c. If the child’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures. 

APPENDIX D:

CHECKLIST FOR SPECIFIC HEARINGS FOR LAWYERS FOR PARENTS:
A. SHELTER HEARINGS: 
1. Discovery: Obtain copies of all relevant documents including, but not limited to: 

a. Shelter report; 

b. Police report(s); and 

c. Prior Child Welfare referrals. 
2. Parent Client interview: If the parent client is present or available by phone, take time to talk to the parent client before the shelter hearing. Talk with the parent client about: 

a. Purpose of the hearing;

b. Risk of self-incrimination; 

c. Placement options if applicable;

d. Safety service providers to prevent removal; and 

e. Visitation.

Ask for a recess or a continuance if necessary. 

3. If appropriate, assert the parent client’s Fifth Amendment and other constitutional rights; 
4. Assist the parent client in exercising his or her right to an evidentiary hearing to require the Department of Human Services (hereinafter the “agency”) to demonstrate to the court that the child can be returned home without further danger of suffering physical injury or emotional harm, endangering or harming others, or not remaining within the reach of the court process before adjudication;
5. When appropriate, present facts and law regarding:

a. Jurisdictional sufficiency of the petition; 

b. Appropriateness of venue; 

c. Applicability of the Indian Child Welfare Act (ICWA); 

d. Applicability of the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA);

e. Adequacy of notice provided to parties and tribes if applicable;

f. Establishment of paternity;

g. Why continuation of the child in the home would be contrary to the child’s welfare or why it is not in the best interest or welfare of the child to be removed; 

h. Whether reasonable or active efforts were made to prevent removal;

i. Whether diligent efforts have been made to place with family; 

j. Maintain the existing school unless it is in the best interest of the child to change schools;

k. Whether reasonable and available services can prevent or eliminate the need to separate the family; 

l. Whether the placement proposed by the agency is the least disruptive and most family-like setting that meets the needs of the child; and

m. The possibility of placement with appropriate non-custodial parents and relatives and corresponding diligent efforts requirement.

6. If ICWA applies, the parent’s trial lawyer should consult with the parent client about transfer of the case to tribal court and take appropriate action.

7. When appropriate, request temporary orders including, but not limited to: 

a. Temporary restraining orders, including orders expelling an allegedly abusive parent from the home; 

b. Orders governing future conduct of the parties. (For example, not discussing allegations with the child, remaining clean and sober while the child is present, etc.); 

c. Orders for any services for parent client agreed-on before adjudication; 

d. Visitation orders that are reasonable and flexible and take into consideration the child’s age and activities. Orders which specify the frequency and manner of visitation may be appropriate. See ORS 419B.337(3) 
(the juvenile court may, order that the agency provide a certain number of visits weekly and that the visits be supervised or unsupervised) and OAR 413-070-0830 
(parents and children have the right to visit as often as reasonably necessary; insufficient agency resources are not justification for lack of visitation);

e. Orders for child support. Be prepared to rebut the presumption - argue inability to pay and treatment costs are more valuable to the child. See ORS 25.245 and ORS 25.280;

f. Orders for the agency to investigate relatives and friends of the family as potential placements or to place sibling groups together; 

g. Orders for the agency to provide appropriate treatment for the child;

h. Orders permitting return of the child prior to the jurisdictional hearing; and

i. Orders maintaining attendance at existing school.
8. Review the Order with the parent client: 

a. Discuss reviewability of Shelter Order:

1) Orders by referee’s can be reviewed by a sitting judge; 

2) Right (and process) to appeal; and

3) Possibility of pursuing a writ of habeas corpus.

b. Review the consequences of not abiding by the Order.
9. Review the safety plan and the consequences for not following it. If the court sets conditions of the child’s placement, the parent’s trial lawyer should explain to the parent client and any third party the conditions and potential consequences of violating those conditions. The parent’s trial lawyer should seek review of shelter care decisions as appropriate and advise the parent client or any third parties of changes in conditions for pretrial placement that would be likely to get the court to agree with the parent client’s plan. 
10. At the conclusion of the shelter hearing, after discussing items 8. and 9. (above) with the parent client, the parent’s trial lawyer should schedule an initial office appointment with the parent client. The appointment should be scheduled to be as convenient as possible for the parent client and should not interfere with the parent client’s visitation (if child has been removed) or other obligations. The timing should also allow enough time for the receipt of discovery and other information necessary for a productive discussion of the case.
Where the attorney appearing at the shelter hearing will be the parent’s assigned trial lawyer, the parent client should be provided, in writing, the contact information of the parent’s trial lawyer and the date, time, and location of the office appointment.   

Where the attorney appearing at the shelter hearing will not be the parent’s assigned trial lawyer (as is sometimes the case with large consortia or public defender firms) the parent client should be provided, in writing, the contact information for a staff person who will be able to provide the parent client with the name of the parent’s assigned trial lawyer and the date, time, and location of the office appointment. As soon as the parent client's case is assigned to his or her attorney, the staff of the parent’s trial lawyer should contact the parent client, by phone and email, to schedule the initial interview.   

When feasible, the initial interview should occur within 72 hours of appointment.
B. JURISDICTION/ADJUDICATION HEARING: 
1. Review and prepare materials (including fact and legal argument) available at the trial, including all pleadings, discovery and investigate reports, as well as, relevant statutes, case law and the evidence code. 
2. Create a draft outline of: 
a. Opening and closing statements; 
b. Direct and cross examination plans for all witnesses; and
1) Prepare the parent client to testify; and 
2) If there is potential for criminal liability, the parent’s trial lawyer should advise the client whether to answer specific questions or assert the client’s Fifth Amendment right not to answer specific questions; 
c. Findings of fact and conclusions of law to be requested at the conclusion of the hearing.

3. If the agency makes an amendment to the petition make sure there is sufficient notice and time to defend the amended allegation(s). Request a continuance if necessary.
4. The parent’s trial lawyer should ensure that the parent client is informed of and understands the nature, obligations, and consequences of the decision, and the need for the parent client to cooperate with the trial court’s orders. The parent’s trial lawyer should also explain the parent client’s rights and possibilities of post-trial motions to reconsider, set aside, modify, or review the jurisdictional finding, as well as the right to appeal. The parent’s trial lawyer should explain the consequences of violating the trial court’s order and the continuing jurisdiction of the court; 

5. After the jurisdictional hearing or adjudication, the parent’s trial lawyer should: 

a. Carefully review the judgment and advise the parent client about potential issues for appeal; 

b. Advise the parent client in writing of the timelines for filing a notice of appeal; and 

c. If the parent’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures. 

6. If the parent client fails to appear at the hearing and the parent’s trial lawyer has been relieved as counsel, the parent’s trial lawyer should promptly notify the parent client of the entry of the judgment, the availability of post-trial motions, and the right to appeal. If the parent client seeks to contest the judgment, the parent’s trial lawyer should immediately contact the court to request re-appointment and thereafter promptly file the necessary pleadings on behalf of the parent client. 

C. DISPOSITION HEARINGS: 
1. Explain to the parent client the nature of the hearing, the issues involved, and the alternatives open to the court. 

2. When the court has found sufficient evidence to support jurisdiction – the parent’s trial lawyer should still, when appropriate, ask the court to not exercise jurisdiction and move to dismiss the petition on the ground that jurisdiction is not in the best interests of the child because the child and family do not require supervision, treatment, or placement.
3. Investigate all sources of evidence that will be presented. The parent’s trial lawyer has an independent duty to investigate the parent client’s circumstances, including such factors as previous history, family relations, economic conditions, and any other information relevant to disposition.
4. Ensure that all reasonably available and mitigating factors and favorable information is presented to the court.
5. During the disposition hearing, when appropriate,:

a. Advocate for the least restrictive disposition possible that can be supported and is consistent with the parent client’s needs and desires; 

b. Request the court order the agency to provide services and set concrete conditions of return of the child to the parent client;

c. Present evidence on whether the reasonableness or unreasonableness of the agency’s efforts were active or reasonable; 
d. Request a no reasonable/no active efforts finding if appropriate; 
e. Request an order identifying specific services needed to ameliorate the jurisdictional bases.  Services may include (but are not limited to):

1. Family preservation services; 

2. Medical and mental health care; 

3. Drug and alcohol treatment; 

4. Parenting education; 

5. Housing; 

6. Recreational or social services; 

7. Domestic violence counseling; 

8. Anger-management counseling; 

9. Independent living services; 

10. Sex-offender treatment; and 

11. Other individual services. 

f. Ensure the order includes a description of actions to be taken by the parent client to correct the identified problems as well as a timetable for accomplishing the changes required;

g. Request specific visitation orders covering visitation between child and the parent client, between siblings, and between the child and other significant persons;

h. Request that the court appoint an educational advocate (surrogate parent) for the child(ren); 
i. Seek child support orders; and
j. Seek to ensure continued representation of the parent client at all future hearings and reviews (set date for next proceeding).
6. After the disposition hearing:

a. Ensure that the parent client is informed of and understands the nature, obligations, and consequences of the dispositional decision, and the need for the parent client to cooperate with the dispositional orders; 

b. Explain the parent client’s rights and possibilities of post-trial motions to reconsider, set aside, modify, or review the disposition, as well as the right to appeal; and 

c. Explain the consequences of violating the dispositional order and continuing jurisdiction of the court.

D. REVIEW HEARINGS AND CITIZEN REVIEW BOARD REVIEWS: 
1. The parent client is entitled to request reviews in the case as they arise. The parent’s trial lawyer should seek a review to request return of the child when any event happens that may significantly affect the need for continued placement. The parent’s trial lawyer should also request a review when court intervention is necessary to resolve a dispute over such matters as visitation, placement, or services.
2. Conduct appropriate investigation to prepare for the review which may include: 

a. Reviewing agency files and the report prepared for the review and obtaining all relevant discovery; 

b. Interviewing the parent client prior to the hearings and obtaining supplemental reports and information for the parent client prior to the hearing; 

c. Interviewing the caseworker to determine his or her assessment of the case, the case plan, the child’s placement and progress, and the parent client’s cooperation and progress; 

d. Contacting other agencies and professionals who are providing services to the child or parent(s) and seeking appropriate documentation to verify the progress by the parent client; 

e. Interviewing other potential witnesses, which may include relatives, neighbors, school personnel, and foster parents; and 

f. Subpoenaing needed witnesses and records. 

3. During review hearings and CRB reviews:

a. Present information supporting the parent client’s position and whether the parties are taking the necessary steps to achieve the chosen plan in a timely fashion. 

b. Consider submitting a written report on behalf of the parent client. The parent’s trial lawyer should specifically address: 

1) Whether there is a current basis for jurisdiction to continue;

2) Whether there is a need for continued placement of the child; 

3) Whether the agency is making reasonable or active efforts to rehabilitate and reunify the family or to achieve another permanent plan;

4) Why services have not been successful to date;

5) Whether the court-adopted plan for the child remains the best plan;

6) Whether the agency case plan or service agreement needs to be clarified or modified; 

7) The parent client’s position on the development of the concurrent case plan;

8) The appropriateness of the child’s placement; and

9) Whether previous court orders regarding visitation, services, and other case related issues should be modified.

4. After review hearings and CRB reviews, carefully review the order from the hearing with the parent client and discuss the parent client’s option to review, including appellate review of any final orders. 

5. Ask the court to schedule a subsequent hearing (unless wardship terminated).

E.  PERMANENT PLANNING HEARINGS: 
1. Consider requesting that the court schedule a permanency hearing in furtherance of the parent client’s goals. 
2. Conduct an independent investigation as described in Section D.

In addition, the parent’s trial lawyer should be prepared to address what the long-term plan for the child should be, including: 

a. A specific date on which the child is to be returned home; 

b. A date on which the child will be placed in an alternative permanent placement; 

c. Whether the child will remain in substitute care on a permanent or long term basis; and 

d. Whether substitute care will be extended for a specific time, with a continued goal of family reunification. 

3. During the permanency hearing:

a. Request sufficient court time to adequately present the parent client’s position, including live witness testimony;

b. Present evidence on what the permanent plan for the child should be, including whether to continue toward a plan of family reunification, a motion to dismiss, or implementation of a concurrent plan; 

c.  Consider submitting a written permanency memorandum in support of the parent client’s position; and

d. Request specific findings and orders that advance the parent client’s position, including but not limited to a specific extension of time for reunification and the specific services and progress required during that time;
4. The parent’s trial lawyer should carefully review the court order from the permanency hearing with the parent client including, if appropriate, the option to seek review of the order and appellate review of any final orders. 

F. TERMINATION OF PARENTAL RIGHTS HEARINGS 
1. In preparation for a termination trial the parent’s trial lawyer should: 

a. Thoroughly review the entire record of the case, carefully analyzing court orders and CRB findings and recommendations; 

b. Completely and independently investigate the case, paying particular attention to issues unique to termination, such as the adoptability of the child and whether termination of parental rights is in the child’s best interest, including: 

1) The child’s relationship with the parent client; 

2) The importance of the maintaining a relationship with the child’s siblings and other relatives; 
3) The child’s ability to bond to an adoptive resource; and 

4) Preserving the child’s cultural heritage. 

c. Prepare a detailed chronology of the case to use in case presentation and in developing a theory and strategy for the case; 

d. Research termination statutes and case law, with particular attention to constitutional issues, and prepare trial memorandum if necessary; 

e. Obtain and review records to be submitted to the court and prepare objections or responses to objections to these documents; 

f. Subpoena and carefully prepare witnesses; 

g. Carefully prepare the parent client to testify at the termination trial;

h. Advise the parent client of the consequences of failing to appear at a mandatory court appearance in termination proceeding; 

i. Evaluate evidentiary issues and file motions in limine as appropriate and lay proper evidentiary foundations as needed during the trial; 

j. Be aware of the heightened standard of proof in termination cases - clear and convincing evidence for most cases, and beyond a reasonable doubt in cases covered by the ICWA;

k. Be prepared to present evidence of or address the agency’s failure to adequately assist the parent client;

l. Evaluate and be prepared if necessary to move to recuse or disqualify the trial judge; 

m. Be aware of alternatives to termination of parental rights, including but not limited to guardianship and open adoption to achieve permanency for the child; and

n. Assess the sufficiency of service, particularly regarding alternative service, and file objections as appropriate. 
2. The parent’s trial lawyer should meet with the parent client to discuss the termination petition and the consequences of an involuntary judgment of termination of parental rights. 

3. The parent’s trial lawyer should discuss alternatives to trial with the parent client, including voluntary relinquishments of parental rights, open adoption agreements, post-adoption contact agreements, guardianship, other planned permanent living agreements, conditional relinquishments, and continuance of the trial. If the parent client wishes to pursue an alternative to trial, the parent’s trial lawyer should advocate for the parent client’s position; 

4. The parent’s trial lawyer should discuss with the parent client the ramifications of nonappearance at a mandatory proceeding and should be prepared to appropriately advocate for the parent client if he or she fails to appear at a mandatory court proceeding.  

5. In preparation for and during the termination trial, the parent’s trial lawyer should be: 

a. Prepared to submit a trial memorandum in support of parent client’s position; 

b. Prepared to offer or agree to stipulations regarding the evidence; 

c. Prepared to offer and stipulate to facts; 

d. Prepared to examine witnesses both on direct and cross-examination; 

e. Prepared to lay the proper evidentiary foundations; 

f. Prepared to make opening and closing statements; and 

g. Create an adequate record of the case and preserve any issues appropriate for appeal. 

6. After the termination of parental rights trial, the parent’s trial lawyer should: 
a. Carefully review the judgment and advise the parent client about potential issues for appeal; 

b. Advise the parent client in writing of the timelines for filing a notice of appeal; and 

c. If the parent’s trial lawyer is court appointed they shall timely refer the case to Office of Public Defense Services (OPDS) pursuant to OPDS procedures. 
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